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INTRODUCTION
Martina Costa
The proceedings presented here gather together the contributions of the speakers – European criminal law specialists, academics and practitioners, as well as
representatives of the European agencies responsible for protecting the Union’s
financial interests – who participated in the International Conference entitled
‘The new anti-fraud institutional and legislative landscape of the European Union’
held in Rome on 7 and 8 October 2021, organised by the Lelio e Lisli Basso Foundation and co-funded by the European Union’s Hercule III programme.
The conference has its roots in previous events organised by the Basso Foundation itself – in 2013, 2015 and 2018 – concerning the evolution of the protection
of the Union’s financial interests, with particular attention to the establishment
of the European Public Prosecutor’s Office (EPPO). Over the last few years, in
fact, we have witnessed both the establishment and commencement of the activities of the European Public Prosecutor’s Office, and also numerous operations
related to it – or at least relevant to the field in which it is involved.
The first session of the Conference focused on the European Commission’s new
Anti-Fraud Strategy (CAFS), adopted in 2019, and the role of institutional actors in its implementation. First, the content of the anti-fraud strategy, which
aims to address the current critical issues identified in the EU’s response to fraud,
was outlined. The remaining challenges and possible solutions were highlighted.
In this context, the role of OLAF was examined: OLAF, which has been called
upon to implement CAFS, has enhanced its analysis and monitoring capabilities
accordingly. The European Court of Auditors (ECA) also plays an essential role
in the prevention, detection and communication of fraud against the financial interests of the European Union. The cooperation mechanisms between the ECA,
EPPO and OLAF (and their related challenges) were thus the last of the topics
addressed by the session, which was devoted to the now complex and multi-level
anti-fraud architecture of the EU.
The focus of the second session was on the implementation of Directive (EU)
2017/1371 (the ‘PIF Directive’) by Member States, as well as its impact on the
7

European Public Prosecutor’s Office. The rapporteurs outlined the main improvements made by the Directive, along with waivers from the original proposal
by the Commission. In any case, the fundamental role of this instrument was
emphasised, since in addition to ensuring greater harmonisation of national laws,
it defines in general the very material competence of the European Public Prosecutor. In this regard, it was noted, however, that the range of offences covered by
the Directive does not coincide entirely with those falling within the competence
of the EPPO, thus entrusting the remaining offences to the attention of the national authorities. The number of notifications of full transposition now stands at
26, meaning that all Member States bound by the Directive have notified its full
transposition into national law. Among the various national initiatives, the Italian
legislator’s initiative was examined, which transposed the Directive via Legislative
Decree no. 75 of 14 July 2020.
The third session focused on the challenges that arose in the establishment and
start-up phases of the European Public Prosecutor’s Office, as well as the issue of cooperation in investigations with Member States and other agencies. The
composition of the panel – several speakers working in different capacities in the
EPPO itself – offered an inside look at the new European institution, highlighting
not only legal but also operational challenges. The EPPO’s first months of operation were characterised by the testing of its complex regulatory framework. In
particular, ample time was devoted to the double articulation of the office – both
centralised and decentralised – through describing the organisation of national
offices in Italy, Austria, and Lithuania.
Finally, during the fourth session, the amendments made to the OLAF Regulation and further possibilities for reform were examined. Regulation (EU, Euratom) 2020/2223, which modifies the rules on the functioning of the European Anti-Fraud Office, revised OLAF’s investigative competences, bringing
much-needed improvements and, above all, modifying OLAF’s legal framework
in order to coordinate its activities and competences with those of the new European Public Prosecutor’s Office. Two fundamental principles underlie this coordination: cooperation and complementarity.
The Conference was thus part of the in-depth study of the EPPO that the Basso
Foundation has carried over the past few years, aiming to broaden reflection and
comparison by analysing the other main institutional and legislative innovations in
the context of protecting European financial interests and the fight against fraud.
8

The reflections collected confirm the importance of the topic and the continuing
need, even after the commencement of the EPPO’s activities, for it to be the
subject of discussion and information. The existence of unresolved issues and the
need to analyse possible solutions is testified to by the lively debate that took
place at the end of each session, and which is also reflected in this collection. We
extend a heartfelt thank you to the speakers and conference participants who,
together, made the event and this publication possible.
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OPENING ADDRESS
Laura Codruța Kövesi
European Chief Prosecutor
Dear Vice-President,
Dear General Commander,
Ladies and gentlemen,
Thank you for the opportunity to share with you a few introductory words to this
important conference.
There is no doubt that one of the recent European integration landmarks is the
establishment of the European Public Prosecutor’s Office.
By design, by its competences, tools and potential, the EPPO will have a major
influence on the overall anti-fraud architecture of the EU. Our role is to improve
the level of protection of the financial interests of the EU.
We are investigating fraud involving EU funds of over 10.000 Euro and cross-border VAT fraud involving damage above 10 million Euro.
We are not a coordinator, we are not a network, and we are not an EU agency issuing recommendations to responsible national authorities. We are a single
prosecution office acting in 22 Member States. Our European Delegated Prosecutors are embedded in the respective national systems with full prosecutorial
powers.
Our prosecutorial policy is to focus on those cases where serious organized criminality is involved, and our main objective is to help the Member States recover
the damages.
What makes us special?
• We are unifying the approach to EU fraud investigations in all the participating
Member States.
• We have the ability to investigate cross-border crimes without cumbersome
mutual legal assistance formalities, so far in 22 Member States of the EU. Just
to give you an example: in one of our big carrousel fraud cases, recently, we
performed house searches and froze assets in 5 Member States simultaneously.
Instead of months, it took us weeks to get this organised. In fact, most of the
11

measures assigned were finalized in 3 weeks – this is really amazing!
• Our Case Management System gives direct access to all the information in our
cases, in all the participating Member States.
• We have the ability to identify related investigations between several Member
States and to merge them.
• We have a deep knowledge of the legal systems of 22 Member States.
• A close cooperation with Europol, OLAF and Eurojust can be established from
the initial stages of any investigation.
Ladies and gentlemen,
on 1st June, we started operations. We have processed more than 2000 criminal
reports and initiated more than 350 EPPO investigations.
Between 2017, when the EPPO regulation was adopted, and today, the overall
volume of the financial interests of the EU has almost doubled. We will also have
new own resources.
The COVID-19 pandemic has weakened our economies and made them more
vulnerable to criminal infiltration. The risk of corruption has increased.
I am convinced that the EPPO has the potential to change the paradigm of cross
border investigations involving organised crime and financial fraud in the EU.
I thank the organisers of this very timely conference and wish you very interesting discussions with my esteemed colleagues, European Prosecutors and European Delegated Prosecutors, who participate in good numbers.
Thank you for your attention.
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David Ermini1
Vice President of Consiglio Superiore della Magistratura
This is an international conference with a very broad range of experts attending it
and I am very pleased to be able to take part in this discussion. The themes that
will be dealt with are of particular relevance also for the Consiglio Superiore della
Magistratura. The themes related to the institution of the European Public Prosecutor’s Office (EPPO) may sound as technical ones, but they are crucial for the
current situation, especially during the pandemic. They will also be crucial in years
to come for the future of Europe.
We know that we are going to be confronted with a European landscape which
is very delicate and with a considerable scope for the future of the Union. The
Union has adopted economic measures and financial resources which are unprecedented, way above the Marshall Plan Funding which, after the second world war,
promoted the reconstruction of our own country and the other countries in Europe. But it is Europe itself, rather than other countries, that is ensuring that this
is being executed. The long-term budget agreement, which is also accompanied
by the Next Generation EU, is a turning point: it is a new phase in European project which goes beyond the ambitious project of the recovery of the economies
that have been devastated by the pandemic. In the momentum to achieve reset,
I see that there is a common approach to recreate Europe based on sustainable
development models, but also the need to recover cohesion in the community’s
spirit which belong to the original project of Europe, which is a prerequisite to
play a key role in a geopolitical landscape which is being developed.
In this context, considering the very large amount of funding provided by the Union – a total of 2000 billion euros – it is clear that the protection of the financial
interests of the Union and the fight against fraud (as was indicated in the latest
PIF report), will be essential in leading to a more sustainable, digital, and resilient
Europe. The financial interests of the Union, today more than ever, are of primary
importance and they can only be based on an effective anti-fraud policy. This is
something which is going to be discussed during the conference, starting from
the new Commission Anti–fraud Strategy.
1 Editor’s note, the contribution has not been revised by its author.
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I would like to emphasize, in particular, that the control over the legality, the
fight against distortions in the rules, the proper use being made of finances will
consolidate the trust of citizens in the Union bodies. The anti-fraud fight and the
protection of financial interests has made it necessary to create a very complex
architecture. The latter has been finally enriched by the establishment of the European Public Prosecutor’s Office, which is widely recognized as a fundamental
step in the consolidation of the common European area. It marks the transition
from horizontal cooperation between States to a vertical integration, at different
levels, in administering justice. I think that the synergy and the complementarity between the European Public Prosecutor’s Office and the Anti-fraud office
(OLAF) will improve the technical organization of capabilities to combat financial crimes and corruption harming the Union.
Italy has always been a strong advocate of anti-fraud policies at Union level. We
have had many Italian officials at the top level of such bodies and the EPPO is
something that Italy has been driving to achieve since its very initial steps with
the project which was put forward in 2013. As Giovanni Falcone had understood,
the economic dimension of organized crime requires greater legal integration between countries and the creation of supranational anti-fraud and anti-corruption
instruments. Well, the High Council for the Judiciary has followed with great
interest the whole process, from the initial Regulation to establish EPPO and
the appointment of Delegated European Prosecutors. Economic and financial
crimes harming the Union will be countered in an effective manner, because we
do have in Italy this culture of coordination of investigations and the Italian delegated prosecutors have a longstanding experience with the fight against organized crime.
I consider there is a widespread awareness that the EPPO will play a crucial role
in the anti-fraud landscape of the Union and the unique role in the protection of
financial interest and the control of legality. I would like to mention two specific
steps which point to that. I have in mind the signing of the Collaboration Protocol
between the Italian Court of Audit and the EPPO for the exchange of information which could be useful for investigation. 2 It constitutes the first working
arrangement which has been signed by a national court of auditors, hopefully this
2 E
 ditor’s note, the working agreement between the EPPO and the Italian Court of Auditors is available at
https://www.corteconti.it/Download?id=8930d213-fb46-43d8-b0a5-7553c1d1feca
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is going to be followed by similar examples. Also, we have to mention the forum
which convened all the topmost officials of the European Public Prosecutor’s Office, the law enforcement bodies.
I would like to conclude by saying that the viability of the budget of our country
and the other countries in Europe depend on the possibility of spending correctly the available funding and the effectiveness of national bodies responsible
for ensuring such a protection. What is at stake are not just our economies, but
European credibility with its citizens.
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Fabrizio Cuneo3
Commander of the Special Forces of the Guardia di Finanza
I would like to sincerely thank the president of Fondazione Basso for inviting a
representative of the Guardia di Finanza to this important initiative, one that is
part of a series of conferences, seminars to discuss a topic which is becoming
increasingly important: that of the protection of the financial interests of the
Union.
The Guardia di Finanza was always very receptive towards this operational activity.
In fact, we were created as a border police, so it was mainly customs that we had
responsibility over. And then, in the mid-70s, we became a taxation police; in the
early 2000, we became a police force with responsibility over the economic and
financial sphere. Our primary responsibility is that of protecting the budgets of
local authorities, of the national government and of the European Union. This
specific task, established for the Guardia di Finanza by national law, has allowed
us to cooperate with all the relevant European bodies: first with EUROPOL and
then with OLAF. With OLAF, we have a consolidated relationship since it has
now allowed us to carry out and successfully conclude initiatives at the EU level
that have been extremely effective, both in terms of prevention and in terms of
law enforcement.
Notwithstanding that, we are discussing a moment that is of historic importance
for the European Union when it comes to combating fraud for two reasons. On
the one hand, because the EPPO is now operative, it is a body that we have all
been waiting for at the EU level; and we are receptive towards its operations and
ready to cooperate, of course. On the other hand, funding that have never been
allocated before in comparable measure in European history are in sight.
I would like to share some reflections with you. First of all, in order to be prepared
for this mission, the Guardia di Finanza is structured in two operational levels. On
the one hand, what we call the local offices, which are the ones that materially
carry out investigations, on the basis of an input coming from the national judiciary or from the European bodies (OLAF, EPPO). Now, given the complexity of
these investigations, such investigations are reinforced by the Guardia di Finanza,
3 Editor’s note, the contribution has not been revised by its author.

16

with the support of what we call the “Special Offices” that I personally command. In the Guardia di Finanza, the special offices are tasked with identifying the
more complex cases that we directly cover. When it comes to frauds, we have
two offices that are directly involved: one is called Special Revenues Team and
the other is the Special Public Expenditure on EU Fraud’s Team. So, as you can see
from the name, a specific responsibility is identified. This team develops the more
complicated plans based on disbursement flows, conducts investigative analyses
and identifies the targets that are more likely to be the object of the irregular
activities. So, the aim is that of starting the investigations as quickly as possible,
compared to the moment in which the funds are disposed. We understood that
it is essential to promptly identify an irregular activity, so that that funding can
be immediately brought back to legitimate use within the umbrella of European
Union interventions.
Now, the frauds against the European budget see the participation of more perpetrators in different States, so across boarder nature. In order to come to terms
with this, we have taken two decisions.
• Concentrating in a centralized national team all the efforts concerning international cooperation, because international cooperation efforts require a harmonised strategy, and we have one office tasked with this.
• We have signed multiple agreements with our institutional partners at the European level, at the police forces or European bodies (EUROPOL, OLAF).
• In the countries of great interest, we have deployed liaison officers, members
of the Guardia di Finanza, who are abroad and can work with us on the most
complex cases.
This entire structure is something that functions to prevent and prosecute frauds
against the interests of the Union. And we do so, based on the investigative powers
given to us by national legislation, as well as with the necessary financial resources
and human resources, so that these activities can be correctly implemented.
There is a consideration I would like to share with you. This type of fraud requires
a specific operational mind set for law enforcement to correctly happen. Because
it requires an activity of surveillance over the flows of documents and records.
The Guardia di Finanza possesses this know–how and – in the spirit of institutional
cooperation – we make it available for the EPPO and other European bodies in
order to develop an effective strategy to fight fraud. We are aware that, because
17

of the scale of investments foreseen, a great synergy between EPPO, Europol,
OLAF, Guardia di Finanza and all the other organizations is needed.
With this message of the Corps’ readiness to ensure maximum efficiency in combating fraud of European interest, I thank you for your attention and I wish you
good work.
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Franco Ippolito4
President of Fondazione Basso
Good morning, as the Convener of this Conference, I would like to thank you
and especially the European Chief Prosecutor, Laura Kovesi; the vice president
of the Consiglio Superiore della Magistratura David Ermini; the Commander of
the Special Units of the Guardia di Finanza, General Cuneo. I would like to thank
all rapporteurs, many of them have accompanied us in analysing and trying to understand these themes over the years. And I would like to thank the collaborators
from the Fondazione: Secretary General Ms Capellini and our wonderful collaborators, Serafina Manna and Silvia Cosma, who are the heart of the Foundation
and the driving force of it.
This conference follows the three workshops that we have organised in 2013,
2015 and 2018 that focused on the establishment of this new institution: the
European Public Prosecutor’s Office. So, we have heard and discussed many
themes related to its establishment. This was a lengthy process which was sometimes delayed by differences of opinion and nationalist resistance; so, the need to
achieve the largest possible measure of consensus in member countries resulted
into having to accept some of the demands put forward by some countries, which
changed the initial proposal from the Commission and did not take on board the
recommendations of the European Parliament.
We must be very clear about that: not all solutions that have been adopted met
our wishes. That is why I mentioned that we have gone through a difficult process.
There were difficulties that we tried to overcome, but we want to reiterate the
opinion which was expressed by Elena Paciotti during our latest conference in
2018: «Despite some problems which we ironed out in the course of time, this
effort has led to an innovation in the institutional landscape of Europe». This is an
unprecedented innovation at worldwide level. The establishment of a prosecuting
body, a supranational body, which is responsible to prosecute the criminals that
harm the financial interests of the Union, which are the financial interests of the
European citizens. They expect that the enormous amount of money, which is
being allocated to face up to the pandemic, will be used in a timely manner, in an
4 Editor’s note, the contribution has not been revised by its author.
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effective manner, for the common interests.
So, the European Public Prosecutor’s Office is a positive and crucial innovation.
Not just because of the inherent value of this body, which will represent a very
effective instrument to protect the interest of the Union, but also because it does
enrich the landscape of institutions which are potentially designed to increase
and enhance further the thrust towards a more united Europe.
In the following session, there will be specialists talking about specific issues, solutions and perspectives and we will follow with great interest their analysis. They
will share with us their insight, their suggestions, and proposals for a way forward.
We are at the initial stage; we have heard from the Chief Prosecutor Kövesi about
the commitment undertaken by the EPPO in the early months of its functioning. Well, there will be problems of coordination, organization, and legal interpretation; so, our speakers will share with us their expertise and their knowledge
about these issues.
In this opening session, however, let me express a general consideration for an
institutional policy. Tensions and conflicts between the various rationales which
exist in the Union: the logic, which is based on intergovernmental approach, as
opposed to the unionist one. Well, this sometimes does not enable us to meet
the expectations of citizens. We feel that European Union is capable of meeting
the aspirations of its citizens – fulfilling the tasks laid down in the treaties and
according to the principles there envisaged – in the sectors which are entrusted
to the decision of its institutions of a federal nature: the Parliament, the Commission, the Court of Justice, the European Central Bank. Conversely, the Union
is somewhat limited when decisions depend on the agreement of all governments
represented in the Council. And this is especially true if we look at examples such
as migration policies.
Our wish is the following: after we will overcome the obstacles that have delayed
the establishment of the EPPO, we hope that it will be capable, for the very inherent nature and its task, to contribute to the enhancement and strengthening
of the pro-union policy as opposed to the intergovernmental approach. I think
that all the EU institutions will benefit from that, and all the European citizens
and habitual residents will benefit from it.

20

I SESSION

COMMISSION
ANTI-FRAUD STRATEGY
(CAFS): A PLAN FOR
THE CREATION OF A
MORE EFFECTIVE
ANTI-FRAUD POLICY
FOR THE PROTECTION
OF THE EU’S FINANCIAL
INTERESTS

THE WAY FORWARD. AN OUTLINE OF MEASURES
TO SAFEGUARD THE EU BUDGET AGAINST FRAUD,
CORRUPTION AND MISUSE
Monika Hohlmeier
Chair of the Budgetary Control Committee (CONT), European Parliament

Summary: 1. Introduction – 2. An Outline of the 2019 Commission Anti-Fraud
Strategy – 3. Threats to the EU budget – 3.1. Non-transparent ownership structures – 3.2. Unclear lines of monitoring and reporting – 4. Solutions to the prevailing problems

1.

Introduction

Every year fraud, corruption, and the misuse of funds cause losses amounting
to billions of euros for the EU and national budgets. Fraudsters, oligarchs, and
criminal organisations avert funds from their intended use, thereby harming the
wellbeing of our citizens, undermining the functioning of the state, and diminishing the prosperity of our Union.
Europe’s current response to fraud is not perfect. We are lacking information
on the recipients of EU subsidies, the flow of information between the actors
fighting fraud is insufficient, and differing legislation across Member States
hampers a unified approach towards the issue. The Commission aims to address
existing shortcomings in the EU’s response to fraud with its 2019 Commission
Anti-Fraud Strategy. As first speaker of this panel, I would like to briefly outline
the strategy’s content. I will then address several threats towards our Union’s
financial interests and outline solutions to the prevailing problems.

2. An Outline of the 2019 Commission Anti-Fraud Strategy

The Commission Anti-Fraud Strategy is an internal policy document for the
Commission. It is binding on the Commission services and executive agencies
22

and sets the framework for their fight against fraud affecting the EU’s financial
interests. The 2019 Commission Anti-Fraud Strategy represents a revised version of the 2011 Strategy and was developed in preparation of the Multiannual
Financial Framework 2021 - 2027. It also incorporates two significant novelties
in the EU anti-fraud framework, namely the adoption of the PIF Directive and
the establishment of EPPO.
The Commission Anti-Fraud Strategy defines seven objectives for the fight
against fraud. Two of them are priority objectives, upon which the Commission
particularly focuses:
•P
 riority Objective 1 - Data collection and analysis
The Commission aims to better collect and analyse data on fraud from sources
such as Commission audits and databases, OLAF investigations, and the Irregularity Management System. Through this analysis, it wants to sharpen its understanding of fraud patterns, fraudsters’ profiles and systemic vulnerabilities
related to fraud affecting the EU budget.
•P
 riority Objective 2 - Coordination, cooperation, and processes
Here, the Commission wants to optimise the coordination, cooperation and
workflows among Commission services and executive agencies involved in the
fight against fraud.
To realise these objectives, the Commission developed an Action Plan consisting
of 63 actions that Commission services and executive agencies will take. As of
June 2021, two thirds of these actions had already been implemented.
Finally, it is important to note that the Commission Anti-Fraud Strategy does not
directly address the Member States. While the Commission encourages them to
take certain actions for protecting the Union’s financial interests throughout the
strategy, the strategy itself is not binding for them.
This constraint leads to problems in the Strategy’s practical implementation. The
Commission supports Member States in developing national Anti-Fraud Strategies, but in practice 13 Member States have not yet done so, and several existing strategies need to be updated. The Commission further supports Member
States in transposing and implementing the PIF Directive, but while all Member
States have transposed the Directive by now, conformity issues on several central
components remain. These shortcomings show that the Commission Anti-Fraud
23

Strategy, at least in its current form, cannot be the sole answer to tackling the
practical issues in fighting fraud throughout our Union.
I would now like to highlight some of the significant practical problems the
EU faces in its fight against fraud, and outline solutions to these issues. These
solutions are complementary to the measures set forth in the Commission Anti-Fraud Strategy and represent crucial additional steps we must take to safeguard our finances from fraud, corruption, and misuse.

3. Threats to the EU budget
3.1. Non-transparent ownership structures
The first issue I want to address regards the lack of transparency in EU funding.
When providing subsidies, the entities responsible for monitoring, auditing, and
scrutinising the EU budget must be aware of who receives the funds in which
amount. This concerns EU-level entities like the Commission, the Parliament
and the CONT Committee, the ECA, OLAF, EPPO, Europol and Eurojust, but
also national authorities and parliaments. Knowledge about the recipients of EU
funds is a precondition for ensuring that subsidies do not end up in the hands of
fraudsters, criminal organisations, oligarchs, politicians in conflict of interest or
dubious financial investors.
Nevertheless, my experience in the CONT Committee has shown that information on the beneficiaries of EU subsidies is not readily available or frequently not
available at all. Under our mandate to scrutinise the EU budget, we enquired about
the 50 largest beneficiaries of CAP and Cohesion funds from the Commission.
Importantly, we wanted to know who the direct as well as the final beneficiaries
were, including the natural persons who are beneficial owners of companies receiving funds, both at national- and EU-level. Regrettably, the Commission was
unable to provide us with an aggregated list of the 50 largest beneficiaries of
CAP and Cohesion Policy. Albeit the national authorities implementing CAP
and Cohesion policy collect and publish data on the direct recipients, this data
is not aggregated to generate a complete picture of who receives which amount
throughout the Union. Instead, data is scattered across 290 databases, it is frequently stored in formats that make the extraction of information extremely dif24

ficult, and recipients are not equipped with a unique identifier that allows tracing
them across different Member States. What is more, databases only display the
direct beneficiaries of EU funds and do not automatically link this information to
underlying ownership structures.
To obtain an answer to our question, we had to commission a study in which researchers manually extracted and aggregated the necessary information to the
degree this was possible - an arduous task, and a sad commentary in the age of
digitalisation.
This example underlines that transparency in the use of EU funds is extremely
poor. Neither Parliament, nor the Commission, or the national authorities auditing CAP and Cohesion funds are fully aware of where EU funds finally end up.
This significant lack of transparency creates fertile ground for fraud, corruption,
misuse, and exploitation by criminal organisations.
3.2. Unclear lines of monitoring and reporting
Complicated and unclear structures for implementing and monitoring funds are
another enabler of fraud. The harm such structures can cause was recently illustrated in the Danube Delta in Romania. The Danube Delta is a UNESCO world
heritage site suffering from high levels of poverty and low economic development. To help the region develop and protect its unique environment, the EU
set up the Integrated Territorial Investment Danube Delta (ITI DD) worth 1.1
billion EUR. A team of investigative journalists uncovered that the majority of
this money never reached its intended purpose. Only 16% of the 1180 projects
implemented under ITI DD were located in the Delta itself, and merely 7 projects
were dedicated to the Delta’s environmental protection. What is more, oversight
of ITI DD was split between 3 Romanian Ministries, which lead to implementation without clear oversight and lines of reporting. This allowed local politicians to
abuse the fund and distribute millions among themselves, their family, and their
business partners.
ITI Danube Delta is a blatant illustration of the harm that complicated funding
schemes with unclear oversight structures can cause. The Commission never noticed what was going on. Only the perseverance of investigative journalists ultimately led to the suspension of payments to ITI DD.
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4. Solutions to the prevailing problems

These cases illustrated that substantial threats to the integrity of the EU’s financial system exist. The pressing question is what we can do about it.
Part of the answer lies in a third case, which I am certain many of you are familiar
with. What became known as the ‘false farmers’ case describes an elaborate fraud
scheme set up out by Mafia-type organisations in Sicily. Criminals influenced the
Italian Agricultural Paying Agency AGEA to obtain information on plots eligible
for agricultural support which had not been claimed by any beneficiaries. They
then submitted claims for support for these plots, under the names of deceased
owners or companies they held power over, even though these were not related
to farming at all. This elaborate scheme allowed them to abuse millions of euros
meant to support Sicilian farmers.
What I want to highlight about the scheme was how it was finally uncovered:
Italian authorities created interoperability between the databases of the Italian
ministry of finance recording the beneficiaries of agriculture funds, the paying
agency AGEA responsible for controlling the use of agriculture funds, the Italian
Registry, and the database storing declarations of interest. This
high level of cooperation between Italian authorities enabled the Paying Agency
to spot millions of small fraud cases that added up to the significant fraud committed by organised crime groups. The Italian government made this interoperability between databases mandatory in its national Anti-Fraud Strategy, and the
benefits of this measure are evident.
An important step to fighting fraud affecting the EU budget is therefore the creation of interoperability across national as well as between national and EU-level
databases. In its Anti-Fraud Strategy, the Commission aims to increase the interoperability between its IT tools across management modes and Commission
services. This is surely the right step, but it is not enough.
As stated before, the Commission Anti-Fraud Strategy is not binding on the
Member States. As such, it cannot make interoperability in national systems
mandatory. But an action the Commission Anti-Fraud Strategy does foresee is
supporting the Member States in creating robust National Anti-Fraud Strategies, in which Member States can make the interoperability of national databases
mandatory. The Commission has to demonstrate to Member States the evident
advantages of best-practice national strategies like the Italian one. In this regard, I welcome OLAF’s initiative of organising a conference with Member State
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representatives in which good practices for national anti-fraud policies will be
exchanged.
Dialogue must surely be the first step the Commission takes to promote the
advantages of an interoperable IT system, but it is not enough. Ultimately, the
goal must be to enshrine the creation of an interoperable IT system in EU legislation. The European Parliament supported this approach in the negotiations on
the Common Provisions Regulation and the new CAP. It foresaw making the use
of the Arachne Risk Scoring Tool mandatory for Member States as a first step
in creating an interoperable IT system, but even this first step was blocked by
the Member States. This shows that Parliament and the Commission have a long
road ahead of them, in which they must work together to overcome Member
States’ reluctance and create the interoperable system from which our Union’s
fight against fraud would so greatly benefit.
We must furthermore ensure that the available information on fraud affecting the
EU budget is exchanged among all relevant actors. This concerns national bodies, like financial intelligence units (FIUs) or national prosecutors, and EU-level
bodies like OLAF, EPPO, and the Commission services. National bodies operate
under different legislation across the Member States, and their methods for displaying information are often not harmonised. This slows down the pace at which
information is transmitted and processed and is a serious impediment for assessing EU-level threats. The Commission should promote stronger harmonisation
in the display of information as well as close cooperation between national and
EU-level bodies. The benefits of a timely information exchange between national
and EU-level bodies became evident in the context of the Covid-crisis: Fraudsters addressed fake vaccine offers to several Member States. As national authorities reported these suspicious offers to OLAF, OLAF was able to assess the
EU-wide situation and recognise the large-scale fraud pattern. In turn, OLAF
was able to warn all Member States about the emerging threat and prevent them
from falling for the fake offers. Such cooperation between national and EU-level
bodies is not the norm, but it should serve as guiding principle for the level of cooperation we are aiming for. This is also a call on OLAF to increase the frequency
of conducting such EU-level analyses and provide its findings to national and
EU-level authorities.
In order to strengthen the EU’s response to fraud, we must also ensure that clear
structures for monitoring and auditing the implementation of the EU budget are
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in place. An unclear chain of command enables fraudsters to systematically abuse
EU funds, as became evident in the Danube Delta case. The Commission must
therefore ensure that robust monitoring structures exist in the Member States
before paying out funds and continuously verify their suitability for carrying out
their task. This is more important than ever in the context of NGEU.
Finally, the EU must ensure that its bodies responsible for fighting fraud are
equipped with sufficient human, financial and technical resources. This is a prerequisite to enable them to fulfil their mandate and realise the smooth cooperation across different actors the Commission Anti-Fraud Strategy foresees. In
this regard, I especially want to point to the situation of EPPO: from the very
beginning, its staffing plan was insufficient, and this lack of resources hampers
EPPO from fully realising its added value in the EUs fight against fraud. The
Commission must ensure that it not only drafts Anti-Fraud Strategies that are
good on paper, but that it equips its services and executive agencies with the necessary resources to translate the Commission’s strategy into practice.
I have highlighted several steps we have to take in order to ensure an effective response towards fraud affecting the EU budget. Many of them are complementary to the measures the Commission foresees in its strategy, and I am certain that
the implementation of both these outlined steps and the Commission’s Action
Plan will greatly improve our Union’s response to fraud.
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A NEW ANTI-FRAUD STRATEGY SUPPORTING
THE INSTITUTIONAL ARCHITECTURE OF THE
EUROPEAN UNION
Ernesto Bianchi
Acting Deputy Director-General, DG Operations and Investigations, OLAF

It is my pleasure to be here with you today to discuss the opportunities and the
challenges of the revamped architecture to protect the EU budget. In their opening statements, the speakers before me have painted a clear picture. If we want to
achieve our policy objectives, if we want to recover from the consequences of the
pandemic, if we want to avoid that criminal steal public money and use it for their
purposes, we have to work together. This is why our governance structures have
revamped the architecture that the EU has given itself for that purpose.
The changes are very significant and ambitious. Their implementation requires
cooperation and trust among different bodies and offices. The EU level architecture that we will be discussing today, and tomorrow is the tip of a much bigger
iceberg. In the Member States, at national and often at regional level, countless
managing authorities, control bodies, auditors, enforcement officers, administrative offices are all part of a bigger system that carries the first line of responsibility
in protecting the EU budget. In this first session, we are discussing anti-fraud
strategies. It is only logical that we begin from the beginning. An anti-fraud strategy is a set of tools that are used to prevent fraud and irregularities. The 2019
strategy is the second strategy that the Commission has adopted, responding to
calls from the ECA to strengthen the anti-fraud governance inside the Commission, and the role of OLAF in this context. The European Commission manages a
complex structure of expenditure models. Some EU funds are managed by some
of its departments. But the majority of EU funds are managed jointly with the
national authorities by different Commission departments. The RRF now has introduced a new expenditure model.
Fraudsters and criminals are impressive at mapping situations that they can exploit to their advantage. Unclear or missing rules, contradictions in administrative
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practice, even the tiniest of hesitations is spotted quickly. When knowledge and
best practices do not flow, that is where fraudsters thrive. The 2019 CAFS aim at
improving data collection and analysis, and at optimising coordination and cooperation among Commission services.
In implementing the CAFS, OLAF has reinforced its analytical work by widening
the sources that we use, and by performing a number of strategic analyses on
certain topics. We have improved our capacity for data mining and the use of
artificial intelligence to process large amounts of data in administrative databases.
We have improved our understanding of fraud patterns, fraudsters’ profiles, and
systemic vulnerabilities. They study us, we study them.
We have reinforced our operational analytical capacity, as shown by our work on
fake or substandard face masks, and on fake offers of vaccines. We were fast, we
were there, and it was not easy, but we did it. We do this round the clock. And
we are good enough when we manage to anticipate the moves and the thinking
of our competitors, preferably before they put their hands on the money. And
before dangerous products arrive in Europe to threaten our health and safety,
and our environment. Intelligence sharing is a complex issue, but we need to put
together the different types of knowledge and intelligence that we have (criminal,
situational threat, border, administrative). This is the next frontier on which we
are actively cooperating with Europol and Frontex, for example.
A second key achievement of the CAFS is the progress we made on the monitoring of OLAF’s financial recommendations. In 2020, OLAF took stock of about
1400 financial recommendations issued since 2012 and reviewed the outcome
in cooperation with relevant Commission services. The aim is to make sure that
the money is actually recovered from the beneficiaries that have received them.
Looking ahead, I would like to go back to the image of the iceberg that I evoked
at the beginning. The CAFS 2019 is about the European Commission. That is one
part of the top of the iceberg. Later today and tomorrow we will continue to talk
about the other – crucial – parts of the top of the iceberg. And that is only the
top of the iceberg. The enormity of the challenge of managing successfully Next
Generation EU is there for all to see.
National and regional authorities, working on management, control, audit, administration, enforcement are key players in the fight against fraud. In a way,
they are faced with the same challenges that inspired the adoption of the CAFS
in 2019. We have a number of digital tools to fight fraud, like ARACHNE for
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data mining and risk scoring, EDES for early detection and exclusion and IMS for
keeping track of irregularities and fraud, and risk analysis. We need to improve
these tools, make sure that national authorities use them to their full potential.
As the national RRF plans turn into reality now, OLAF will continue to work
alongside the national and regional authorities, and work as a connector in detecting and analysing fraud patterns whose complexity would be lost to national
and regional authorities acting on their own. And we are strengthening our capacity to share intelligence and work alongside all European anti-fraud bodies,
such as EPPO, Eurojust, Europol, the European Parliament, and the European
Court of Auditors.
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THE ROLE OF THE EUROPEAN COURT OF AUDITORS
IN PREVENTING, DETECTING AND REPORTING FRAUD
AGAINST THE EU’S FINANCIAL INTERESTS5
Christophe Lesauvage
Head of the Legal Service, European Court of Auditors
Marta Laszuk
Lawyer, Legal Service, European Court of Auditors

Awareness and recognition of the European Court of Auditors’ significant role
in preventing and detecting fraud is growing among citizens and political leaders.
The European Parliament has called on the ECA to continuously include institutions and management bodies responsible in cases of fraud in its audit samples6. In
its July 2020 conclusions on Next Generation EU, the European Council noted
that measures to combat fraud require the ECA to be closely involved, in cooperation with other partners7. The ECA’s aim of helping to combat fraud against the
EU budget is enshrined in its strategy for the coming years8. Making an effective
contribution to that end is therefore one of its core strategic objectives.
The ECA was given the status of EU institution in the Treaty of Maastricht. In accordance with the principle of conferral of powers set out in Article 13(2) of the
Treaty on the European Union, it acts, as do all Union institutions, within the limits of the powers conferred on it by the Treaties. Article 285 of the Treaty on the
5 The views expressed in this article are those of the authors and do not represent the views of the European
Court of Auditors.
6 Committee on Budgetary Control, Report on protection of the European Union’s financial interests - combating fraud - annual report 2018, A9-0103/2020, 19. 05. 2020.
7 Conclusions of the European Council’s special meeting on 17, 18, 19, 20 and 21 July 2020, EUCO 10/20,
Annex I, point 24.
8 In its 2021-2025 strategy, the ECA states the following: “[w]e will contribute to combating fraud against
the EU budget. In our selected audits, we will help prevent fraud by examining at all levels whether EU
financed programmes are affected by weaknesses making them fraud prone, taking into account our experience from our audits for the statement of assurance. We will also intensify our audit work with the bodies in
charge of fraud detection and regularly assess their activities.”
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Functioning of the European Union (TFEU) stipulates, in deliberately broad and
general terms, that the ECA «shall carry out the Union’s audit ». Article 287(1)
specifies that the ECA «shall examine the accounts of all revenue and expenditure of the Union [… and …] provide the European Parliament and the Council
with a statement of assurance as to the reliability of the accounts and the legality
and regularity of the underlying transactions which shall be published in the Official Journal of the European Union». Article 287(2) provides, in particular, that the
ECA «shall examine whether all revenue has been received and all expenditure
incurred in a lawful and regular manner and whether the financial management
has been sound. In doing so, it shall report in particular on any cases of irregularity». Article 287(4) requires the ECA to draw up an annual report after the close
of each financial year, to forward it to the other EU institutions and to publish it,
together with the replies of those institutions to its observations, in the Official
Journal of the European Union.
To discharge its obligations under Article 287(1), (2) and (4) TFEU, therefore,
every year the ECA publishes its main product, which is the report on the implementation of the EU budget. In this it reports on errors9 due to either irregularities or fraud. The annual report does not disclose how much of the error
rate is attributable to irregularities and how much to fraud, and it is important to
underline that the error rate is not a fraud indicator. The overall estimated level of
error for expenditure accepted in the accounts for the year ended 31 December
2019 was 2.7%. One chapter of the annual report has a section devoted to cases
reported to OLAF in a given year.
Article 287(4), second subparagraph, TFEU provides that the ECA «may also, at
any time, submit observations, particularly in the form of special reports, on specific questions […]». Special reports are used for audits of specific fraud-related
policies or problems.10
9 An error is defined as “an amount of money that should not have been paid out from the EU budget. Errors
occur when money is not used in accordance with the relevant EU legislation and hence not as the Council
and European Parliament intended when adopting that legislation, or when it is not used in accordance with
specific national rules” (annual report on the implementation of the EU budget for the 2019 financial year).
10 Pursuant to Article 287(4), second subparagraph, TFEU, the Court has issued, inter alia, special report
24/2015: “Tackling Intra-Community VAT fraud: more action needed”, special report 01/2019: “Fighting
fraud in EU spending: action needed” and special report 6/2019: “Tackling fraud in EU cohesion spending:
managing authorities need to strengthen detection, response and coordination”.
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By providing advisory opinions, under Article 325(4) TFEU on legislative proposals in the fields of the prevention of and fight against fraud affecting the financial interests of the Union, and under Article 322(1) TFEU on the financial
rules for establishing and implementing the budget, including the responsibility
of financial actors, the ECA participates in the legislative process and contributes
to prevention.11
The above-mentioned Treaty provisions show clearly that the ECA can intervene
only at the very beginning of the anti-fraud cycle. By carrying out the Union’s
independent and external audit, it contributes to the prevention and detection
of fraud. The ECA acts as a watchdog, or as the guardian of EU finances. The
very risk of an independent and external audit deters fraudsters. The ECA has no
role whatsoever in further investigations and judicial proceedings. These tasks are
entrusted to OLAF, through Regulation 883/2013,12 and to the European Public
Prosecutor’s Office, through Regulation 2017/1939.13
The ECA’s auditors are fully aware of the institution’s mandate, including its limits and their role. They are not responsible for proving fraud, and in the course
of their audit work they must not treat auditees as potential suspects, interrogate them, retain original documents, request additional documents that are not
strictly necessary to achieve the original audit objectives, inform management of
the audited entities of any suspicions or, above all, take any risks with their own
safety. As a general rule, the auditors should presume that their auditees acted
in good faith and follow a “no surprise” approach. When they come across a case
11 The ECA was consulted pursuant to Article 325(4) TFEU and issued opinions on, inter alia, the Commission’s proposal for a Directive of the European Parliament and of the Council on the fight against fraud to
the Union’s financial interests by means of criminal law (opinion 8/2012, OJ 2012/C 383/01), the proposal
of 23 May 2018 on amending OLAF Regulation (EU, Euratom) No 883/2013 as regards cooperation with
the European Public Prosecutor’s Office and the effectiveness of OLAF investigations (opinion 8/2018, OJ
2019/C 42/01), and the proposal for a Regulation of the European Parliament and of the Council establishing the EU Anti-Fraud Programme (opinion 9/2018, OJ 2019/C 10/01). The ECA was not consulted on
the Commission’s proposal for a Council Regulation on the establishment of the European Public Prosecutor’s Office, as this proposal was based on Article 86 TFEU, which does not require such consultation.
12 Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September
2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and repealing
Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council Regulation
(Euratom) No 1074/1999.
13 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
establishment of the European Public Prosecutor’s Office (‘the EPPO’).
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of possible fraud, they must document it properly as the first stage in gathering
evidence and report it in line with the ECA’s internal procedures.
The ECA’s auditors take account of the risk of fraud before launching an audit.
The Fundamental Principles of Public-Sector Auditing (ISSAI 100) require auditors to «make enquiries and perform procedures to identify and respond to the
risks of fraud relevant to the audit objectives. They should maintain an attitude
of professional scepticism and be alert to the possibility of fraud throughout the
audit process». The auditors have access to the relevant databases, such as the
Irregularity Management System (IMS) and OWNRES, and to a set of internal
“red flags” that can be raised depending on the spending area and the nature of
a transaction.
Article 8(1) of Regulation 883/2013 requires the EU institutions to send OLAF,
without delay, any information relating to possible cases of fraud, corruption or
any other illegal activity affecting the EU’s financial interests. Article 24(1) of
Regulation 2017/1939 imposes on the ECA the same reporting obligation with
regard to any criminal conduct in respect of which the EPPO could exercise its
competence.
To discharge these obligations, the ECA refers to OLAF and, since June 2021,
the EPPO, within the limits of their respective fields of competence, any suspicion of fraud that it identifies in the course of its audit work or on the basis of
denunciations by third parties.
As an EU institution, the ECA cannot act on the basis of assumptions. For this
reason, it does not forward to OLAF or the EPPO every case flagged as “potential fraud” by auditors or third parties. Instead, it operates an internal filtering
mechanism: every such case identified during audit work or referred to in a denunciation is analysed by the Legal Service.
The final decision whether to refer suspected fraud to OLAF or the EPPO is
taken by the President of the ECA. The involvement of the President clearly
demonstrates the strategic importance which the ECA attaches to fraud management.
The Legal Service makes recommendations to the President and, in its analysis,
takes into consideration whether a case is based on objective and substantiated
elements. The most important element – but also the most difficult to establish – is the intentional character (mens rea) of an act or omission, as this allows potential fraud to be distinguished from a mere irregularity. This element is
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particularly difficult to establish because the Legal Service deals exclusively with
documents. It therefore has to infer intentionality from objective factors relating
to, for instance, the recurrent and/or serious nature of infringements (e.g., recurrent irregularities in public procurement procedures conducted by the same
contracting authority, or the indication of trademarks in technical specifications
to favour a particular bidder). The Legal Service discards cases based on auditors’
subjective reactions (for instance where an uncooperative auditee seeks to obstruct the audit) or rumour.
The Legal Service also analyses the impact of suspected fraud on the EU budget,
although, given the zero-tolerance policy on fraud, there is obviously no threshold for the amounts at stake.
In June 2021 the ECA started cooperating with the EPPO and now sends information directly to the Prosecutor’s Office. We do not first refer cases to OLAF.
As the ECA has developed significant expertise on dealing with suspected fraud
in the course of its cooperation with OLAF, making use of OLAF to pre-select
cases for the EPPO would unnecessarily prolong the procedure. So far, we have
forwarded one case to the EPPO, and this is still pending.
Under Article 8(1) of Regulation 883/2013, «[…] the institutions, bodies, offices
and agencies shall transmit to the Office without delay any information relating to possible cases of fraud, corruption or any other illegal activity affecting
the financial interests of the Union. Where the institutions, bodies, offices and
agencies report to the EPPO in accordance with Article 24 of Regulation (EU)
2017/1939, they may comply with the obligation set out in the first subparagraph
of this paragraph by transmitting to the Office a copy of the report sent to the
EPPO». In keeping with this provision, the ECA informs OLAF every time it
forwards a case to the EPPO. All our exchanges of information are conducted in
a spirit of transparency, mutual trust and cooperation.
To select cases that will be forwarded directly to the EPPO, the Legal Service
takes into consideration the EPPO’s personal, material, territorial and temporal
competence, as set out in Regulation 2017/1939 and Directive 2017/1371.
At present, the main challenge is to distinguish cases that should be forwarded
to OLAF from those that should be referred to the EPPO. We are on a steep
learning curve. It is therefore crucial for us to know how OLAF and the EPPO
will interpret and act on their respective mandates in the future. In our view,
Regulation 883/2013 and Regulation 2017/1939 lack legal clarity on this point,
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reflecting an intentional “constructive ambiguity” on the part of the legislator.
The ECA reviews around 700 transactions each year for our annual report on the
EU general budget. In 2020, we reported to OLAF six cases of suspected fraud,
and in all cases, this led OLAF to open an investigation. In 2019, we referred nine
cases to OLAF, of which six resulted in investigations. In 2018, we also forwarded
nine cases, but only two resulted in investigations.
These numbers need to be put into context because, as such, they say very little about the actual impact of the cases forwarded to OLAF, in particular their
financial impact. Cases forwarded to OLAF are often part of a larger scheme or
reveal a specific type of fraud in a given Member State. A single case may therefore be replicated, and it is OLAF that joins the dots. Secondly, the financial
impact of the cases we forward is not negligible; most of them concern millions
of euros. OLAF reports that, based on information arising from the ECA’s audit
work between 2011 and 2019, it recommended the recovery of a total of €317.7
million relating to 29 cases.14 To measure the real impact of the auditors’ work, it
is crucial for the ECA to receive information on the follow-up of OLAF recommendations and the amounts actually recovered.
There has been a substantial increase in the proportion of cases referred by the
ECA that have led to an OLAF investigation. This is due to our excellent cooperation with OLAF at operational level: we are continuously improving the details
of the information we exchange, as our aim is to be as exhaustive as possible on
factual and legal aspects when notifying cases to OLAF.
As regards denunciations by third parties, in 2020 we received eight denunciations and reported none to OLAF. In 2019, we forwarded two out of 11 denunciations to OLAF. In 2018, we received 24 denunciations and sent none to OLAF.
Denunciations are often unsubstantiated or contain allegations that can already
be found in the public domain, and the Commission and OLAF are already notified directly by third parties. If an informant requests that their identity be undisclosed, the ECA will not identify the person to OLAF. Whistle-blowers to whom
the Staff Regulations15 apply are protected under Articles 22a and 22b.
14 2019 annual report.
15Regulation No 31 (EEC), 11 (EAEC), laying down the Staff Regulations of Officials and the Conditions of
Employment of Other Servants of the European Economic Community and the European Atomic Energy
Community.
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The cases we forward to OLAF mainly concern the artificial creation of the conditions for receiving EU financing, declarations of ineligible costs or serious public procurement irregularities. They cover various areas of expenditure, but are
not surprisingly weighted towards agricultural spending, which still amounts to
around 40% of the EU budget.
In a complex and multi-layered EU anti-fraud architecture involving various administrative, judicial and coordinating entities, the various institutions and bodies
must cooperate in a spirit of mutual trust. For this reason, on 22 May 2019 the
ECA signed an administrative agreement with OLAF, followed, on 3 September
2021, by a comparable agreement with the EPPO. The main purpose of both
agreements was to facilitate the timely exchange of information on alleged fraud.
Both designate contact points at the respective signatories and establish secure
communication channels to preserve the confidentiality of exchanges. Both also
contain important provisions on non-operational cooperation, such as joint workshops and the exchange of staff. OLAF and the ECA have already organised two
joint annual workshops, one of them virtual due to the COVID-19 pandemic,
at which auditors and investigators have shared their expertise. One more joint
workshop will take place at the end of October 2021. The exchange of staff will
resume as soon as the sanitary situation allows.
Finally, despite the positive and efficient nature of ECA-OLAF cooperation, a
number of improvements are still possible.
Based on our experience, we have identified two main areas for improvement.
First, exchanges of information between the ECA and OLAF on specific cases,
including their outcomes, could be streamlined. On our side, we would aim to
give more details when notifying cases to OLAF, as well as to improve the quality
of our reports and the timeline for producing them. OLAF already informs us
whenever it opens an investigation on the basis of initial information from the
ECA. It also informs us about the outcome of its investigations in the form of
financial, judicial, administrative and disciplinary recommendations. However, it
does not systematically send feedback on the follow-up of recommendations and
the final results, in particular in terms of recoveries. In its special report 01/2019:
“Fighting fraud in EU spending: action needed”, the ECA identified serious discrepancies between financial recommendations issued and the recoveries actually made.
Obviously, it is difficult to follow up the final results of investigations. The process
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is lengthy and depends on several stakeholders, including the Member States.
However, only final results can demonstrate how well the EU’s financial interests
are being protected. The effectiveness of protection cannot be measured by financial recommendations issued, but only by recommendations properly implemented. Final results are also crucial for the ECA, as they demonstrate the real
impact of our work. Improved follow-up would enable us to better articulate our
strategic objectives and multiannual work programmes in regard to fraud.
Second, we would reiterate that, since the EPPO began work in June 2021, the
respective mandates of OLAF and the EPPO have needed further clarification. Regulation 2020/222316 clarified the notion of «any other illegal activity
affecting the financial interests of the Union» for which OLAF is competent.
According to Article 2(3) of Regulation 883/2013, as amended by Regulation
2020/2223, the notion includes irregularity as defined in Article 1(2) of Regulation 2988/9517. That provision refers, in very broad terms, to «any infringement
of a provision of Community law resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general
budget of the Communities or budgets managed by them, either by reducing or
losing revenue accruing from own resources collected directly on behalf of the
Communities, or by an unjustified item of expenditure ». In view of all this, it is
legitimate to ask how broad OLAF’s mandate is and how it affects the ECA, and
other bodies involved in combating fraud affecting the EU’s financial interests.
To conclude, prevention and detection are crucial to the effectiveness of the
fight against fraud affecting the EU’s financial interests. We therefore consider
that the European Court of Auditors, whose mandate focuses on prevention and
detection, is at the heart of this endeavour. In our view, the ECA’s role cannot
merely be understood as being a source of information for OLAF and now, the
EPPO. Within the limits of its mandate, the ECA can do a lot and make a real
difference. In the next few years, with the implementation of Next Generation
EU, citizens and stakeholders will be paying increased attention, and rightly so, to
16 Regulation (EU, Euratom) 2020/2223 of the European Parliament and of the Council of 23 December
2020 amending Regulation (EU, Euratom) No 883/2013, as regards cooperation with the European
Public Prosecutor’s Office and the effectiveness of the European Anti-Fraud Office investigations.
17 Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European
Communities’ financial interests.
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how EU money is spent. The ECA’s involvement will increase inasmuch as, under
Article 287 TFEU, it has a comprehensive mandate in respect of the Recovery
and Resilience Facility, encompassing both loans and grants. The ECA already
has the necessary rules and procedures in place to fulfil that mandate and meet
public expectations.
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THE DIRECTIVE ON THE FIGHT AGAINST FRAUD TO
THE UNION’S FINANCIAL INTERESTS BY MEANS
OF CRIMINAL LAW (PIF DIRECTIVE) AND ITS
TRANSPOSITION IN THE MEMBER STATES18
Fabio Giuffrida
Policy Officer, Directorate-General for Justice and Consumers –
General criminal law and Judicial Training Unit, European Commission

Summary: 1. Introduction – 2. The protection of the budget by means of criminal
law: historical overview – 3. The PIF Directive – 3.1. Offences and penalties – 3.2.
Elements of the general part of criminal law: Liability of legal persons and limitation
periods – 4. Implementation of the PIF Directive in the Member States and impact on the EPPO’s competence – 5. Conclusion

1.

Introduction

The protection of the budget is a key priority of the European Union (EU):
once its money is protected, the Union can carry out its tasks and achieve its
objectives. The Union budget has therefore been defined the ‘common interest
par excellence’19 as well as a ‘supranational’20 and ‘institutional’21 legal interest. The
18 S
 ections 2, 3, 3.1 and 3.2 of this contribution draw upon F. GIUFFRIDA, ‘The protection of the Union’s
financial interests after Lisbon’, in R. SICURELLA, V. MITSILEGAS, R. PARIZOT and A. LUCIFORA
(eds.), General Principles for a Common Criminal Law Framework in the EU. A Guide for Legal Practitioners, Milan, Giuffrè, 2017, pp. 245–273.
19 F. DE ANGELIS, ‘The Corpus Juris introducing Penal Provisions for the Purpose of the Financial Interests
of the European Union’, in J.A.E. VERVAELE (ed.), Transnational enforcement of the financial interests of
the European Union: Developments in the Treaty of Amsterdam and the Corpus Juris, Cambridge – Antwerp
– Portland, Intersentia, 1999, p. 9.
20 R. SICURELLA, ‘Setting up a European Criminal Policy for the Protection of EU Financial Interests: Guidelines for a Coherent Definition of the Material Scope of the European Public Prosecutor’s Office’, in K. LIGETI
(ed.), Towards a Prosecutor for the European Union, vol. I, Oxford and Portland, Hart, 2012, p. 876.
21 G
 . GRASSO, ‘Relazione introduttiva’, in G. GRASSO and R. SICURELLA (eds.), Per un rilancio del
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following section deals with the history of the protection of the Union’s financial
interests (hereinafter: ‘PIF’)22 and sheds light on its uniqueness in EU law, which
is mirrored by the establishment of the European Public Prosecutor’s Office
(EPPO), i.e. the European body that is competent to investigate and prosecute
offences affecting the Union’s financial interests (hereinafter also ‘PIF offences’). Section 3 focuses on the Directive on the fight against fraud to the Union’s
financial interests by means of criminal law (‘PIF Directive’), which aims to harmonise national criminal laws concerning PIF crimes.23 Section 4 examines the
implementation of the PIF Directive in the Member States in light of the recent
Commission’s Report on the matter (‘PIF Directive’s implementation report’)24
as well as the implications of such an implementation for the functioning of the
EPPO. In section 5, some conclusions are drawn.

2. T
 he protection of the budget by means of criminal law: historical overview

The founding Treaties did not contain any provision on criminal justice systems
of the Member States and only the Treaty of Maastricht (1993)25 recognised
a limited role in the field to the EU. Nevertheless, the issue of protecting the
Communities’ financial interests through criminal law had already arisen in the
mid-seventies. In 1976, the Commission submitted to the Council a proposal
– subsequently withdrawn – to amend the Treaties with the aim to introduce
the so-called ‘principle of assimilation’, which was eventually acknowledged by
the Court of Justice in the ‘Greek maize’ ruling (1989). In that judgment, which
concerned a case where the Greek authorities had failed to adequately investigate some crimes affecting the Communities budget, the Court stated that
progetto europeo. Esigenze di tutela degli interessi comunitari e nuove strategie di integrazione penale,
Milan, Giuffrè, 2008, p. 4.
22 PIF stands for ‘protection des intérêts financiers’.
23 Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight
against fraud to the Union’s financial interests by means of criminal law, OJ L 198, 28.7.2017.
24 Report from the Commission to the European Parliament and the Council on the implementation of Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight against
fraud to the Union’s financial interests by means of criminal law, COM(2021) 536 final, 6.9.2021.
25 This and other references to the Treaties refer to the year of their entry into force and not of their signature.
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the conditions under which infringements of EU law had to be punished ought
to be ‘analogous to those applicable to infringements of national law of a similar nature and importance’.26 In addition, they had to ‘make the penalty effective, proportionate and dissuasive’.27 It was therefore already before Maastricht
that the Member States were required to adopt criminal penalties to protect the
Communities budget, if similar measures were in place for the protection of the
States’ financial interests.28
The principle of assimilation was enshrined in Article 209a of the Treaty of the
European Community (TEC) with the Treaty of Maastricht. Falling within the
then first pillar, rather than in the intergovernmental third pillar, Article 209a
TEC did not include any reference to criminal law, unlike the 1976 proposal. In
light of the difference between the two pillars, different instruments were adopted to protect the Communities budget. On the one hand, in the framework of
the first pillar, the Council adopted Regulation No. 2988/95, which laid down
some administrative measures and penalties concerning irregularities with regard to Community law.29 On the other hand, in 1995 the Member States also
adopted – within the third pillar – the first instrument that formally recognised
criminal law as an effective tool to curb fraud against the Communities budget,
i.e. the so-called PIF Convention.30 Later supplemented by some Protocols,31 the
26 C
 ourt of Justice, 21 September 1989, Case 68/88, Commission v. Greece, ECLI:EU:C:1989:339, para. 24.
27 Ibid. For further remarks on the Greek maize judgment and its impact on the development of EU (criminal)
law, see F. GIUFFRIDA, ‘Effectiveness, Dissuasiveness, Proportionality of Sanctions and Assimilation
Principle: The Long-Lasting Legacy of the Greek Maize Case’, and R. SICURELLA, ‘The Greek Maize Case.
From Sincere Cooperation to Criminal Law Integration in the EU’, in V. MITSILEGAS, A. DI MARTINO
and L. MANCANO (eds.), The Court of Justice and European Criminal Law. Leading Cases in a Contextual
Analysis, Oxford and Portland, Hart, 2019, respectively pp. 107–121 and 122–135.
28 See also Court of Justice, 6 July 1990 (order), C-2/88 Imm., Zwartveld and Others, ECLI:EU:C:1990:315.
29 Council Regulation (EC, EURATOM) No. 2988/95 of 18 December 1995 on the protection of the
European Communities financial interests, OJ 1995 L 312, 23.12.1995.
30 Convention drawn up on the basis of Article K.3 of the Treaty on European Union, on the protection of
the European Communities’ financial interests, OJ 1995 C 316, 27.11.1995.
31 Council Act of 27 September 1996 drawing up a Protocol to the Convention on the protection of the
European Communities’ financial interests, OJ C 313, 23.10.1996; Council Act of 29 November 1996
drawing up, on the basis of Article K.3 of the Treaty on European Union, the Protocol on the interpretation, by way of preliminary rulings, by the Court of Justice of the European Communities of the Convention on the protection of the European Communities’ financial interests, OJ C 151, 20.5.1997; Second
Protocol, drawn up on the basis of Article K.3 of the treaty on European Union, to the Convention on the
protection of the European Communities’ financial interests, OJ 1997 C 221/11, 19.7.1997.
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Convention provided for the Member States’ obligation to punish with criminal
penalties conduct affecting the Communities budget.
A few years after the PIF Convention, a group of eight experts of national criminal law and Community law suggested that the best way to counter PIF offences
effectively was to establish a European Public Prosecutor. This study group drafted the so-called ‘Corpus Juris’ (1997),32 i.e. a sort of ‘mini-code’ including rules
both on the functioning and powers of a possible European Public Prosecutor
and on the definition of the offences falling within its competence and the penalties thereof. A second version of this study was issued in 2000 (hereinafter:
‘Corpus Juris 2000’).33 Nevertheless, there was not a clear legal basis for the
establishment of the European Public Prosecutor at the time. Article 280 TEC
had replaced the previous Article 209a TEC in the aftermath of the Treaty of
Amsterdam (1999) and restated the principle of assimilation. The same provision,
however, made clear that the measures to be adopted by the Council aimed at
ensuring homogenous and effective protection of the Community budget should
‘not concern the application of national criminal law or the national administration of justice’.34
Despite the initiatives of the Commission, which in 2001 had issued both a Proposal for a Directive on the criminal-law protection of the Community’s financial
interests35 and a Green Paper on the possible establishment of the European
Public Prosecutor,36 the protection of the Union budget by means of criminal
law gained new momentum only with the Treaty of Lisbon (2009). Article 325
of the Treaty on the Functioning of the European Union (TFEU) replaced Article
280 TEC. It restates both the principle of assimilation37 and the obligation for
the Union and the Member States to counter fraud through deterrent measures
32 M
 . DELMAS-MARTY (ed.), Corpus Juris introducing penal provisions for the purpose of the financial
interests of the European Union, Paris, Economica, 1997.
33 See M. DELMAS-MARTY and J.A.E. VERVAELE (eds.), The implementation of the Corpus Juris in the
Member States, I vol., Antwerpen – Groningen – Oxford, Intersentia, 2000, pp. 189ff. Further references
to the Corpus Juris are meant to this second version.
34 Article 280(4) TEC. Emphasis added.
35 Proposal for a Directive of the European Parliament and of the Council on the criminal-law protection of
the Community’s financial interests, OJ C 240E, 28.8.2001.
36 Green Paper on criminal-law protection of the financial interests of the Community and the establishment of a European Prosecutor, COM(2001) 715 final, 11.12.2001.
37 Article 325(2) TFEU.
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affording effective protection of the Union’s financial interests.38 In particular,
the European Parliament and the Council should adopt – by means of ordinary
legislative procedure – the necessary measures concerning the ‘prevention of and
fight against fraud affecting the financial interests of the Union’.39 The limitation
on the non-criminal nature of such measures – which was provided for in the
previous Article 280(4) TEC – was removed from the text.
Pursuant to Article 325 TFEU, the Commission issued in 2012 a Proposal for a
Directive on the fight against fraud to the Union’s financial interests by means of
criminal law (hereinafter: ‘Commission’s Proposal’), which was meant to replace
the PIF Convention and to harmonise national legislation on PIF offences. However, during the negotiations the legal basis was shifted to Article 83(2) TFEU, on
the basis of which the Directive was eventually adopted. Article 83 TFEU allows
the European Parliament and the Council to adopt directives providing for minimum rules concerning the definition of criminal offences and sanctions thereof. Article 83(2) TFEU entails a ‘functional criminalisation approach’,40 since it
states that the directives can be adopted ‘[i]f the approximation of criminal laws
and regulations of the Member States proves essential to ensure the effective
implementation of a Union policy in an area which has been subject to harmonisation measures’.41 One of the consequences of this shift in the Directive’s legal
basis is that, unlike Article 325 TFEU, Article 83 TFEU is included in the title of
the Treaty concerning the Area of Freedom, Security and Justice (AFSJ). As a
consequence, the PIF Directive was adopted without the participation of Denmark, which enjoys a permanent opt-out from AFSJ measures.42
38 Article 325(1) TFEU.
39 Article 325(4) TFEU.
40 V. MITSILEGAS, EU Criminal Law after Lisbon. Rights, Trust and the Transformation of Justice in Europe, Oxford and London, Hart – Bloomsbury, 2016, p. 60.
41 Article 83(2) TFEU.
42 On Denmark’s special status vis-à-vis AFSJ’s measures, see Protocol No. 22 to the Treaties. For further
remarks on the Directive’s legal basis, see A. JUSZCZAK and E. SASON, ‘The Directive on the Fight
against Fraud to the Union’s Financial Interests by Means of Criminal Law (PFI Directive). Laying Down
the Foundation for a Better Protection of the Union’s Financial Interests?’, eucrim, 2017, available at
https://eucrim.eu/media/issue/pdf/eucrim_issue_2017-02.pdf#page=30, pp. 80–82; R. SICURELLA, ‘A
Blunt Weapon for the EPPO? Taking the Edge Off the Proposed PIF Directive’, in W. GEELHOED, L.H.
ERKELENS and A.W.H. MEIJ (eds.), Shifting Perspectives on the European Public Prosecutor’s Office, The
Hague – Berlin, Asser Press – Springer, 2018, pp. 106–107.
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Finally, in addition to Article 325 TFEU, Article 86 TFEU is also worth mentioning in this context, as it is the first provision of EU primary law providing for a legal
basis for the establishment of the EPPO. In accordance with Article 86 TFEU,
the Council adopted Regulation (EU) 2017/1939 (hereinafter: ‘EPPO Regulation’)43 with which the EPPO was eventually established, some twenty years after this idea was first floated by the authors of the Corpus Juris. The EPPO was
set up by means of enhanced cooperation. At the time writing, five EU Member
States do not participate in it: Denmark, Hungary, Ireland, Poland and Sweden.
The Office started its operations on 1 June 2021 and is competent to investigate and prosecute the perpetrators of, and accomplices to, PIF offences that
are provided for by the PIF Directive.44 The EPPO is the first EU body that is
empowered to exercise direct criminal law powers vis-à-vis the individuals and, as
such, represents an historic step forward in the process of European integration.

3. The PIF Directive

The following sections focus on some of the main provisions of the PIF Directive.45 Section 3.1 zooms in on the definition of the criminal offences provided
for by the Directive and the penalties thereof, while section 3.2 examines some
elements of the general part of criminal law included in the Directive, namely
the rules on the liability of legal persons and the limitation periods of PIF crimes.
3.1. Offences and penalties
The PIF Directive aims to harmonise the definition of four different PIF offences, namely fraud, money laundering, misappropriation, and corruption.
‘Fraud’ refers to criminal conduct concerning both the Union’s revenue and its
43 C
 ouncil Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
establishment of the European Public Prosecutor’s Office (‘the EPPO’), OJ L 283, 31.10.2017.
44 Article 4 of the EPPO Regulation. On the EPPO’s competence and the conditions for its exercise, see Articles
22, 23 and 25 of the same Regulation. See more in P. CSONKA, A. JUSZCZAK and E. SASON. ‘The Establishment of the European Public Prosecutor’s Office. The Road from Vision to Reality’, eucrim, 2017, available
at https://eucrim.eu/articles/establishment-european-public-prosecutors-office/, pp. 128–129.
45 For further elements not covered by this contribution see, among others, A. JUSZCZAK and E. SASON,
‘The Directive on the Fight against Fraud to the Union’s Financial Interests by Means of Criminal Law’,
cit., p. 85.
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expenditure. Already provided for by Article 1(1) of the PIF Convention, such a
‘dualism’ has been upheld in Article 3 of the PIF Directive, which is however more
detailed than its predecessor.
The Directive introduces a distinction between ‘non-procurement-related’ and
‘procurement-related’ expenditure, with the latter being defined as ‘any expenditure in connection with the public contracts determined by Article 101(1) of
Regulation […] No 966/2012’.46 In line with the existing PIF acquis, the core
of the offence of fraud concerning the expenditure side is represented by three
conducts, which Member States are required to criminalise when committed intentionally:47

(i)
the use or presentation of false, incorrect, or incomplete statements or
documents, which has as its effect the misappropriation or wrongful retention of funds or assets from the Union budget or budgets managed by
the Union, or on its behalf;
(ii) non-disclosure of information in violation of a specific obligation, with
the same effect; or
(iii) the misapplication of such funds or assets for purposes other than those
for which they were originally granted.48
This definition of fraud concerns ‘non-procurement-related’ expenditure but
the provision on fraud connected to ‘procurement-related expenditure’ is largely
similar. With marginal differences, use of deceptive documents, non-disclosure
of information, and misapplication of funds should be likewise criminalised when
fraud concerns also the revenue side, as already provided for by Article 1(1) of
the PIF Convention. Unlike the latter, however, the Directive introduces a distinction between two categories of fraudulent conduct according to whether the
revenue arises from VAT own resources or not.
The inclusion of VAT fraud in the Directive was a controversial issue during

46 Recital 6 of the PIF Directive.
47 Article 3(1) of the PIF Directive. The Corpus Juris had instead proposed to broaden the definition of fraud
so as to include acts committed by recklessness or gross negligence. Furthermore, it is worth noting that
fraud can also be committed by means of an omission (Article 3 of the PIF Directive), as already provided
for by Article 1(1) of the PIF Convention.
48 Article 3(2)(a) of the PIF Directive. Almost the same definition of the three-fold conduct amounting to
fraud can be found in Article 1(1) of the PIF Convention.
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the negotiations.49 As VAT represents a fundamental income for the Member
States, there was some reluctance to include it in the Directive and to allow an
EU body such as the EPPO to investigate and prosecute crimes related to it. The
Commission’s Proposal had included VAT fraud in the Directive’s remit, but the
Council opposed such choice in 2013. Negotiations on the matter were reopened
in the aftermath of the Taricco decision, where the Court of Justice ruled that
VAT fraud already falls within the notion of ‘fraud’ to be found in Article 1 of the
PIF Convention.50
The Member States eventually agreed that the Directive applies to VAT fraud
that is connected with the territory of two or more Member States and involves
a total damage of at least €10 million.51 In accordance with Recital 4 of the Directive, the notion of ‘total damage’ refers to ‘the estimated damage that results from the entire fraud scheme, both to the financial interests of the Member
States concerned and to the Union, excluding interest and penalties’. These requirements (cross-border nature of VAT fraud and at least €10 million of total
damage) have been replicated in the EPPO Regulation. The second sentence of
Article 22(1) of the EPPO Regulation reads as follows:
As regards offences referred to in point (d) of Article 3(2) of Directive (EU)
2017/1371, as implemented by national law, the EPPO shall only be competent when the intentional acts or omissions defined in that provision are
connected with the territory of two or more Member States and involve a
total damage of at least EUR 10 million.
This only concerns VAT fraud though. For the identification and definition of
the other crimes falling within the EPPO’s competence, the EPPO Regulation
instead refers back to the PIF Directive without replicating the requirements
provided for by the Directive.52 It ought to be noticed that, while the Directive
49 S
 ee more in A. JUSZCZAK and E. SASON, ‘The Directive on the Fight against Fraud to the Union’s
Financial Interests by Means of Criminal Law’, cit., pp. 82–83.
50 Court of Justice, 8 September 2015, Case C-105/14, Taricco and others, ECLI:EU:C:2015:555.
51 Article 2(2) of the PIF Directive.
52 ‘The EPPO shall be competent in respect of the criminal offences affecting the financial interests of the
Union that are provided for in Directive (EU) 2017/1371, as implemented by national law, irrespective
of whether the same criminal conduct could be classified as another type of offence under national law.’
(Article 22(1), first sentence of the EPPO Regulation).
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can be amended by the European Parliament and by the qualified majority of the
Member States in the Council, any amendment of the Regulation requires the
unanimity of the Member States participating in the enhanced cooperation that
established the EPPO. Therefore, any possible amendment of the PIF Directive
with regard to VAT fraud – e.g., reducing the threshold of the total damage – will
not have an impact on the EPPO’s competence on the matter, unless the Regulation itself is amended accordingly.
Moving on to Article 4 of the Directive (‘Other criminal offences affecting the
Union’s financial interests’), Article 4(1) concerns money laundering, in respect
of which the PIF Directive keeps the same approach of the Second Protocol to
the PIF Convention. Both instruments do not lay down the definition of money
laundering but rather refer to another EU instrument, namely the anti-money
laundering (AML) Directive. Whereas the Protocol referred to the first AML
Directive,53 the PIF Directive refers to the fourth AML Directive by providing
that ‘Member States shall take the necessary measures to ensure that money
laundering as described in Article 1(3) of Directive (EU) 2015/849 involving
property derived from the criminal offences covered by this Directive constitutes
a criminal offence’.54 After the adoption of the PIF Directive, the EU legislator
adopted two further pieces of legislation concerning money laundering. On the
one hand, the fifth AML Directive amended the fourth AML Directive55 but did
not touch upon the definition of money laundering. On the other, the European
Parliament and the Council adopted a Directive on combating money laundering
by criminal law,56 which however does not apply to the PIF sector.57
Article 4(2) of the PIF Directive lays down the obligation for the Member States
to criminalise active and passive corruption, when committed intentionally. This
53 C
 ouncil Directive 91/308/EEC of 10 June 1991 on the prevention of the use of the financial system for
the purpose of money laundering, OJ 1999 L 166/77, 28.6.1991.
54 Article 4(1) of the PIF Directive.
55 Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May 2018 amending
Directive (EU) 2015/849 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing and amending Directives 2009/138/EC and 2013/36/EU, OJ L 156,
19.6.2018.
56 Directive (EU) 2018/1673 of the European Parliament and of the Council of 23 October 2018 on combating money laundering by criminal law, OJ L 284, 12.11.2018.
57 Article 1(2) of Directive (EU) 2018/1673.
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provision is worded as follows:
(a) […] ‘passive corruption’ means the action of a public official, who, directly
or through an intermediary, requests or receives advantages of any kind,
for himself or for a third party, or accepts a promise of such an advantage,
to act or to refrain from acting in accordance with his duty or in the exercise of his functions in a way which damages or is likely to damage the
Union’s financial interests;
(b) […] ‘active corruption’ means the action of a person who promises, offers
or gives, directly or through an intermediary, an advantage of any kind
whatsoever to a public official for himself or for a third party for him to
act or to refrain from acting in accordance with his duty or in the exercise
of his functions in a way which damages or is likely to damage the Union’s
financial interests.58
As is the case with money laundering, corruption is therefore regulated in the
Directive only as far as it affects – or can affect – the Union’s financial interests.
Article 4(2) also covers corruption cases where the damage has not occurred in
concreto. This requirement enhances the protection of the Union budget and was
already provided for by Articles 2 and 3 of the First Protocol to the PIF Convention. The wording of these provisions, which required Member States to criminalise passive and active corruption, is largely similar to that of the PIF Directive, with two main differences. First, as for ‘active corruption’, the Directive also
makes a reference to the ‘offer’ of the advantage to a public official, in addition to
the promise and the giving of it. Second, Article 4(2) of the Directive abolishes
the requirement that the conduct must be in breach of the official duties of the
public official. Worded as such, this provision therefore also covers those cases of
corruption where no formal violation of official duties has occurred.
As far as misappropriation is concerned, this is the only offence that was not yet
provided for by the existing PIF legislation. Article 4(3) of the PIF Directive defines misappropriation as the intentional ‘action of a public official who is directly
or indirectly entrusted with the management of funds or assets to commit or dis58 A
 rticle 4(2) of the PIF Directive. The definition of ‘public official’ is to be found in Article 4(4) of the
PIF Directive, which broadens the notion provided for by Article 1(1) of the first Protocol to the PIF
Convention.
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burse funds or appropriate or use assets contrary to the purpose for which they
were intended in any way which damages the Union’s financial interests’. In the
Commission’s Proposal, the intent of the public official had to be that to damage
the Union budget, whereas in the final version such a damage is conceived as the
effect of the conduct.
The Directive also sets out some rules on the penalties with which the above-mentioned offences should be punished. In the pre-Lisbon scenario, the EU legislator
did not have the power to provide for similar rules, hence the Directive represents
an important step forward in that respect. Whereas the PIF Convention and its
Protocols only if penalties for PIF offences ought to be effective, proportionate,
and dissuasive and include imprisonment in serious cases, the PIF Directive lays
down a more detailed regulation. As far as natural persons are concerned,59 these
are the most relevant rules:
a) criminal sanctions should be effective, proportionate, and dissuasive, and
the maximum penalty should provide for imprisonment, as already provided for by the existing PIF legislation (Article 7(1) and (2) of the PIF
Directive);
b) in serious cases – i.e., when considerable damage or advantage is involved,60 or when serious circumstances defined in national law occur –
the maximum penalty should be of at least four years (Article 7(3)); and
c) in minor cases of fraud (apart from VAT-related fraud), i.e., when the
damage or advantage does not meet the threshold of €10,000, the
Member States may provide for non-criminal sanctions (Article 7(4)).
Compared to the Commission’s Proposal61 the minimum threshold for maximum
imprisonment has decreased from five years to four. Moreover, the Commission’s
Proposal provided for a minimum penalty of at least six months of imprisonment.62
Hailed by the literature as an important development in the field,63 this provision
has been removed from the final text. For the moment, therefore, there is no
59 On penalties for legal persons, see the next section.
60 ‘The damage or advantage […] shall be presumed to be considerable where the damage or advantage
involves more than 100 000 euros. The damage or advantage resulting from [serious cross-border VAT
fraud] shall always be presumed to be considerable’ (Article 7(3) of the PIF Directive).
61 Article 8 of the Commission’s Proposal.
62 Ibid.
63 Cf., for instance, R. SICURELLA, ‘A Blunt Weapon for the EPPO?’, cit., p. 106.
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EU criminal law directive that provides for a rule on the minimum threshold of
imprisonment for natural persons.
Finally, if one of the above-mentioned offences is committed within a criminal organisation, the Member States should ensure that this represents an aggravating
circumstance (Article 8); they are not obliged to provide for such a circumstance
if domestic legislation criminalises the participation in a criminal organisation «as
a separate offence and this may lead to more severe sanctions».64
3.2. E
 lements of the general part of criminal law: Liability of legal persons and
limitation periods
With regard to the elements of the general part of criminal law, the following
analysis will focus on the Directive’s provisions dealing with the liability of legal
persons and the statute of limitation. On incitement, aiding and abetting, and attempt, which the Member States should criminalise in accordance with Article 5
of the Directive, it should only be noted that the PIF Directive does not provide
for any definition of what such conducts amount to, in keeping with the PIF Convention, its Protocols, and other EU criminal law instruments. This is therefore
left to each Member State’s legislation.
The provisions on the liability of legal persons are part of the established acquis
of EU criminal law as well. In the PIF sector, the liability of legal persons was not
regulated in the 1995 Convention, but in the Second Protocol to it, the provisions
of which are largely replicated in Articles 6 and 9 of the PIF Directive. Unlike the
liability of natural persons, that of legal persons is not labelled as ‘criminal’ in the
PIF Directive nor in any other EU criminal law instrument. This is due to the
different national approaches to the matter, with some Member States opposing
the introduction of a criminal liability stricto sensu of legal persons.
Article 6 of the Directive lays down three main rules on the liability of legal persons. First, Member States are required to take the necessary measures to ensure
that legal persons can be held liable for any of the criminal offences that are provided for by the PIF Directive, when such offences are committed for the benefit
of that legal person by any person, acting either individually or as part of an organ
of the legal person, and having a leading position within the legal person (Article

64 Recital No. 19 of the PIF Directive.
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6(1)).65 The Member States are also required to ensure the legal persons’ liability
even when the crime has been committed for their benefit by a person who is not
a leading position (e.g. an employee), when it is the lack of supervision or control
by a person in leading position that made possible the commission of that offence
(Article 6(2)). Finally, the Directive makes it clear that the two regimes of liability are (or can be) cumulative but should not be alternative; therefore, liability
of legal persons should not exclude the possibility of criminal proceedings against
natural persons who are perpetrators of the above-mentioned criminal offences
(Article 6(3)).
The penalties for legal persons are listed in Article 9 of the Directive, which requires these penalties to be ‘effective, proportionate and dissuasive’; in any case,
they should include ‘criminal or non-criminal fines’.66 The same Article then lists,
as an example, other six sanctions that may be provided as well, such as the ‘exclusion from entitlement to public benefits or aid’ or the ‘judicial winding-up’.67
While the rules on the liability of legal persons are in line with the existing EU
acquis on the matter, the PIF Directive is instead the first EU criminal law instrument to provide for some rules on the statute of limitation. While limitation
periods aim to ensure legal certainty and to protect individuals’ rights, they also
affect public authorities’ efforts to curb criminal activities. Short limitation periods, especially if combined with a long duration of criminal proceedings, can allow
perpetrators of crimes to go unpunished. Article 12 of the PIF Directive introduces therefore an obligation for the Member States to ensure that PIF offences
do not become time-barred in such a short time as to prevent an effective fight
against them.
The developments in the Court of Justice’s case law, and notably the above-mentioned Taricco case, were crucial to ensure that such a provision could be included
in the final text of the Directive. In Taricco, the Court of Justice ruled that the
national provisions on the limitation periods of crimes could be liable to have an
65 I n accordance with Article 6(1) of the PIF Directive, the leading position within the legal person is based
on a power of representation of the legal person, an authority to take decisions on behalf of the legal
person, or an authority to exercise control within the legal person.
66 Article 9(1) of the PIF Directive.
67 Article 9(a) and (e) of the PIF Directive. The other sanctions that Member States may introduce are the
temporary or permanent exclusion from public tender procedures, temporary or permanent disqualification from the practice of commercial activities and placing under judicial supervision.
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adverse effect on fulfilment of the Member States’ obligations to protect the
Union’s financial interests under Article 325 TFEU. The Court indeed stated:
If the national court concludes that the application of the national provisions
in relation to the interruption of the limitation period has the effect that, in
a considerable number of case, the commission of serious fraud will escape
criminal punishment, since the offences will usually be time-barred before the
criminal penalty laid down by law can be imposed by a final judicial decision,
it would be necessary to find that the measures laid down by national law to
combat fraud and any other illegal activity affecting the financial interests
of the European Union could not be regarded as being effective and dissuasive, which would be incompatible with Article 325(1) TFEU, Article 2(1) of the
[PIF] Convention as well as Directive 2006/112, read in conjunction with
Article 4(3) [of the Treaty on European Union].68
The Court acknowledged that inadequate limitation periods may prevent an
effective fight against PIF crimes, which in turn runs counter to the Member
States’ obligations enshrined in Article 325 TFEU.
Article 12 of the Directive deals with the limitation periods of both PIF crimes
and the penalties thereof. Article 12(1) prescribes that the limitation period is
to be sufficient in order to tackle PIF offences effectively. Article 12(2) instead
specifies that the limitation period should be of at least ‘five years from the time
when the offence was committed’,69 for the criminal offences referred to in Articles 3, 4, and 5 of the PIF Directive, when they are punishable by a maximum
sanction of at least four years of imprisonment. As mentioned, the latter threshold is provided only for serious cases, i.e., when considerable damage or advantage
is involved. In other words, when it comes to ‘minor’ PIF offences, the EU legislator only requires that the crimes do not become time-barred ‘for a sufficient
period of time’ after their commission. With regard to more serious crimes, i.e.,
68 C
 ourt of Justice, 8 September 2015, Case C-105/14, Taricco and others, para. 47. Emphasis added. Article
4(3) of the Treaty on European Union lays down the principle of sincere cooperation. Council Directive
2006/112/EC, as subsequently amended, is the piece of EU legislation regulating the common system of
value added tax (OJ L 347, 11.12.2006).
69 Article 12(2) of the PIF Directive.
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those punishable by a maximum sanction of at least four years of imprisonment,
the EU legislator itself determines the threshold of the minimum limitation period (five years).
By way of derogation to Article 12(2), the Member States may establish ‘a limitation period that is shorter than five years, but not shorter than three years,
provided that the period may be interrupted or suspended in the event of specified acts’.70 The Commission’s Proposal was more detailed since it required the
Member States to ensure that ‘the prescription period shall be interrupted and
commence anew upon any act of a competent national authority, including in
particular the effective beginning of investigation or prosecution, until at least ten
years from the time when the offence was committed’.71 The minimum threshold
of ten years has been removed from the text and the identification of ‘specific
acts’ is now left to the Member States.
Finally, Article 12(4) of the Directive sets out some rules on the limitation periods of penalties. In accordance with this provision, the Member States should
take the necessary measures to enable the enforcement of a final penalty of more
than one year of imprisonment (or alternatively a final penalty of imprisonment
in the case of a criminal offence that is punishable by a maximum sanction of at
least four years of imprisonment), for at least five years from the date of the final
conviction.72

70 Article 12(3) of the PIF Directive.
71 Article 12(2) of the Commission’s Proposal. Emphasis added.
72 This period of five years may include extensions of the limitation period arising from interruption or suspension (Article 12(4) of the PIF Directive).
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4. I mplementation of the PIF Directive in the Member States and
impact on the EPPO’s competence

On 6 September 2021, the Commission published the above-mentioned PIF Directive’s implementation report. The main findings of the implementation report
can be summarised as follows.73 First, while by the original deadline for transposition (6 July 2019) less than a half of the Member States had notified full
transposition, by the time of adoption of the report (September 2021) all Member States had notified full transposition of the Directive. Therefore, all Member
States have now notified the Commission of the existing or newly adopted measures that transpose the Directive into their national system. Such notifications
by the Member States and the findings of the implementation report are without
prejudice to further decisions that the Commission may take on the non-conformity of the notified measures with the Directive.
Second, the Commission’s assessment of national laws, which was based on a
study carried out by an external contractor, reveals that all Member States have
overall transposed the main Directive’s provisions. However, there are still some
non-conformity issues, which mostly concern Articles 3 (fraud) and 4 (PIF
crimes other than fraud and the definition of ‘public official’). For example, as far
as Article 3 is concerned, some issues that the Commission identified concern
the fact that the ‘non-disclosure of information in violation of a specific obligation’74 – including in the context of VAT fraud75 – is either not transposed or
transposed by a more limited notion in national law. Likewise, ‘the misapplication
of […] funds or assets for purposes other than those for which they were originally
granted’76 is transposed with a narrow wording in some Member States, with the
consequence that the Directive’s remit may have been unduly limited.
With regard to Article 4, examples of non-conformity issues identified by the
Commission concern, for instance, the lack of full transposition of the provision
on money laundering, ‘due either to some deficiencies in the definition of money
73 F
 or a detailed analysis of the report, see W. VAN BALLEGOOIJ, ‘Protecting the EU’s Financial Interests
through Criminal Law: the Implementation of the “PIF Directive”‘, eucrim, 2021, available at https://
eucrim.eu/articles/protecting-the-eu-financial-interests-through-criminal-law-the-implementation-of-the-pif-directive/.
74 Article 3(2)(a), (b) and (c)(ii) of the PIF Directive.
75 See Article 3(2)(d)(ii) of the PIF Directive.
76 Article 3(2)(a), (b) and (c)(iii) of the PIF Directive.
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laundering itself or to the lack of a criminal offence covered by the PIF Directive
among the predicate offences.’77 Other examples concern Article 4(3) on misappropriation, which has been either transposed in a narrower way or not transposed altogether in a few Member States, as well as Article 4(2) on corruption,
in the transposition of which some Member States still keep the element of the
‘breach of duties’.
Third, in a quarter of the Member States, further issues have been identified with
regard to the liability of legal persons (e.g., because not all PIF crimes are regarded as predicate offences for such liability) and sanctions for natural persons,
which do not always meet the thresholds set out in the Directive.
Finally, it is interesting to note that the implementation report does not mention
any transposition issue with regard to the limitation period of crimes. One may
wonder whether the same conclusion would have been reached in case the original higher threshold had been kept in the final text of the Directive. The report
mentions instead some issues with regard to the limitation period of penalties,
which has been found to be shorter than the five years required by Article 12(4)
of the Directive.
The incorrect transposition of the PIF Directive in the Member States does not
only affect the implementation of EU law as such and the level playing field that
the Directive aims to achieve in the fight against fraud by means of criminal law
but has also further consequences for the powers of the EPPO. As mentioned
above, the EPPO is competent to investigate and prosecute the crimes affecting
the Union’s financial interests provided for by the PIF Directive, as implemented
in national law.
Any gap in the implementation of the Directive therefore means, on the one
hand, that the EPPO may not be in a position to exercise its investigative and
prosecutorial powers in a given Member State vis-à-vis all the crimes affecting
the Union budget that are listed in the Directive. This jeopardises a strong and
efficient protection of the Union budget, which requires, amongst others, that all
the Member States bound by the Directive have adequate criminal law provisions
in place to ensure that PIF offences are adequately investigated and prosecuted.
On the other hand, as the EPPO is competent to investigate and prosecute also
PIF crimes that affect more than one Member State, an uneven implementa77 PIF Directive’s implementation report, cit., p. 5.
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tion of the Directive may lead to a situation where, in the context of the same
investigation, the EPPO is faced with different and not harmonised criminal law
provisions. Practice will tell whether this risk is real or not, yet such scenario does
not bode well for the effective and consistent protection of the Union’s financial
interests throughout the Member States.

5. Conclusion

The PIF Directive has brought about relevant developments in the PIF acquis,
even though its final text has watered down some further improvements that had
been suggested by the Commission in its Proposal. Compared to the Convention and the Protocols thereto, the Directive provides for a more comprehensive definition of fraud, including VAT-related fraud, and has introduced both
the new offence of misappropriation and – for the first time in the history of EU
law – some rules on the statute of limitation of crimes. Furthermore, the EU’s
post-Lisbon constitutional framework allows the Commission and the Court of
Justice to scrutinise the Member States’ implementation of the Directive. This
should lead to a higher degree of harmonisation throughout the EU. Since the
Directive defines the crimes for which the EPPO is competent, such harmonisation is all the more important to ensure that the Office, which recently started its
operational activities, can investigate, and prosecute crimes affecting the Union’s
financial interests as consistently as possible across the EU.
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THE PIF DIRECTIVE: WHAT STAGE HAS BEEN REACHED
IN ITS TRANSPOSITION IN MEMBER STATES,
AND WHAT IMPACT DOES IT HAVE ON THE COMPETENCE
OF THE EPPO?
Lorenzo Salazar
Deputy Attorney General, Court of Appeal of Naples.

This contribution deals with the transposition in Member States of Directive
(EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017
on the fight against fraud affecting the financial interests of the Union by means
of criminal law (the ‘PIF Directive’), and focuses in particular on its conflict with
Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced
cooperation on the establishment of the European Public Prosecutor’s Office
(the ‘EPPO Regulation’), with its consequent impact on the latter’s activities.
One could perhaps use the now much-abused expression of “heterogeneity of
purpose” to refer to what happened at the end of the complex negotiations, conducted in parallel between the PIF Directive and the EPPO Regulation. In fact,
during the course of the negotiations, there was a progressive distancing between
the clear design of the initial proposals – which saw the material competence of
the EPPO extended to cover the entire scope of the offences provided for by the
Directive – and the final result of the long negotiations which took place, at the
end of which we found ourselves with distinctly fragmented competences, divided on the subject of PIF crimes between the EPPO and the national authorities.
Before tackling the central theme of this speech, it would seem appropriate to
make a preliminary statement, starting with an analysis of the fundamental points
of the regulation, and then moving on to deal with its relationship with the directive.
With the EPPO Regulation, the participating Member States have made a significant transfer of judicial powers from national public bodies (the prosecution
services of the Member States) to a European authority. The only comparable
precedent of such a vast transfer of competences from the national to the Euro-Union level, albeit in a very different sector from that of criminal law, is per60

haps represented by Council Regulation (EU) 1024/2013, which provided for
the transfer of prudential supervision functions of credit institutions from the
central banks of the nineteen Member States of the Eurozone to the European
Central Bank.
If we wished to put a figure on it – albeit necessarily a very approximate one – it
may be said that the future European Public Prosecutor’s Office will have to
operate within a legislative framework consisting of 90% national criminal procedural law, not subject to any European harmonisation process, and the remaining
10% national laws that transpose European Union directives.
In other words, the EPPO Regulation, in its final text, harmonises only a very
small part of the criminal procedural law that will be applied by the decentralised
level, i.e. the Deputy European Public Prosecutors (EDPs).
Among the principal provisions, substantially “self-standing”, provided for in the
EPPO Regulation, we find the “right of evocation” of judicial proceedings, which
must be exercised by the European Prosecutor in the shortest possible time in
cases in which such faculty of exercise is provided for (ex Article 27 of the Regulation). Another example is within Article 39 of the same text, where the hypothesis of “dismissal of the case” is foreseen, in cases where one of the seven reasons
expressly provided for by the discipline is present.
On the other hand, there is no shortage of provisions that refer in full to national
law. This is the case for “pre-trial detention”, regulated by Article 33(1), which
provides the possibility for the European Public Prosecutor to decide on the
pre-trial detention of a suspect or defendant “in accordance with the national law
applicable in similar domestic cases”. This also applies to Article 27, which, while
regulating the right of preventive detention with its self-standing effect, in the
second paragraph where it provides that the competent national authorities are
to take “any urgent measures necessary, under national law, to ensure effective
investigation”, makes reference to the criminal procedural law of the Member
State or States in which the investigations are conducted.
Finally, there are matters that we could define as ‘mixed’, i.e. governed in part
by the rules of the Regulation, and in part by national rules: such is the case of
investigative measures, ex Article 30, which could be seen as a mosaic of rules
with ‘variable geometry’ in that the possibility of requesting the adoption of the
minimum measures provided by the Regulation is in any case strictly subject to
the greater or lesser limitations provided by one’s own national law (paragraph
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2). Cross-border investigations, governed by articles 31 and 32, are also covered
by ‘mixed’ legislation, providing for a discipline in accordance with the law of the
Member State of the delegated European Public Prosecutor, and subject to any
limitations and judicial authorisations allowed by national legislation. The “simplified prosecution procedures” in Article 40 are to an extent a different matter.
The initial intention was in fact to harmonize the matter of judicial settlements or
– as might be said – agreements, but this idea was subsequently abandoned due
to the opposition of most participating States, which resulted in a failed harmonization, since only those States that already had settlement procedures within
their systems went on to apply them in proceedings falling within the competence of the EPPO.
There are also two articles of the EPPO Regulation that refer to EU directives
“as implemented by national law”. The first reference is to Chapter VI which
regulates ‘Procedural safeguards’, and then in particular to Article 41 concerning
the “cope of the rights of the suspects and accused persons”. In fact the provision
expressly refers to the directives adopted by the Union on procedural rights (the
right to interpretation and translation, as provided by Directive (EU) 2010/64;
the right to information and the right of access to the documentation relating to
the investigation, as provided by Directive (EU) 2012/13; the right of access to
a lawyer and the right to communicate and inform third parties in case of detention, as provided for in Directive (EU) 2013/48; the right to silence and the right
to presumption of innocence, as provided for in Directive (EU) 2016/343; the
right to legal aid, as provided for in Directive (EU) 2016/1919).
The second and most important reference is to Article 22(1) on the “material
competence of the EPPO” where reference is made to the PIF Directive, the
basis of the EPPO’s competence.
It was adopted on the basis of TFEU Article 83, instead of TFEU Article 325 as
originally proposed by the European Commission, a provision which could and
should have constituted the appropriate legal basis for the genuine harmonisation
of substantive criminal law in order to ensure the protection of the financial interests of the Union through criminal law. That ‘genetic’ error, originating in the will
of the majority of the Member States which was able effectively to oppose the
Commission (even in legal proceedings), is the origin of most of the limitations
of the Directive, necessarily confined to the harmonisation of ‘minimum rules’
whose adoption is permitted by the legal basis finally chosen.
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Among the various problems that the ‘forced coexistence’ between the Directive
and the Regulation raises, in the foreground is the ‘original sin’ that resides in the
fact that, as mentioned at the start, the EPPO Regulation has not succeeded in
introducing the complete and exclusive competence of the European Prosecutor for all the crimes provided for by the PIF Directive. In fact, the Regulation
provides for a wide range of hypotheses in which crimes committed against the
financial interests of the Union can or must continue to be prosecuted by the
national authorities (Article 25).
As already anticipated, the initial proposal of the Commission, in Article 12, instead attributed to the EPPO a clear exclusive competence on ‘PIF crimes’. In
particular, the provision provided that “The EPPO shall be competent in respect
of the criminal offences affecting the financial interests of the Union that are
provided for in Directive (EU) 2017/1371, as implemented by national law“, while
the following Article 13 provided for the accessory jurisdiction for offences “inextricably linked” to PIF offences.
Following the order of events in the negotiations, on the other hand, there has
been an enormous expansion in the number of hypotheses of competence of the
national authorities and, with them, of cases of potential conflict. The latter –
which in the Commission’s original proposal would have been essentially limited
to ancillary competence – have been extended to the whole area of exercise of
competence, thus exponentially increasing the problems connected with them.
Alongside the exercise of ancillary competence by the EPPO for offences inextricably linked to those affecting the Union’s financial interests, potential sources
of conflict also include the provision that allows the EPPO to have competence
over the offence of participation in a criminal organisation when the criminal activity of that organisation is centred on the commission of PIF offences, where
uncertainties as to the criterion of exclusivity of the aim pursued by the criminal
organisation through its activity would surely be encountered. Equally potentially
conflicting in relation to jurisdiction are the thresholds laid down in Article 25
concerning the value of the damage caused to financial interests, or whether the
actual or potential damage to the Union’s financial interests caused by an offence
(ex. Article 22) is greater than that caused to another victim. Finally, cases in
which the maximum penalty for the PIF offence is the same or less severe than
that for the ancillary offence are also potentially problematic. The price that was
paid as a result of the numerous downward compromises made up to the last
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stages of the negotiations is therefore clear.
This has also had consequences for conflict resolution. If in Article 13(3) of the
Commission’s initial proposal limited the cases of conflict to the ancillary jurisdiction referred to in paragraph 1, in the situation derived from the final text the
potential number of cases of conflict arising from the type of situation described
have grown out of all proportion, and the fact that the competent authorities of
participating States have been entrusted with the task of resolving them in the
first instance can only amplify the risk of conflicting case-law arising between
the twenty-two participating States. Article 25(6) provides that, in the event
of disagreement between the EPPO and the national prosecution services, it
is the national authorities themselves – competent to decide on attributing the
power to prosecute – that will have jurisdiction in the specific case. Precisely in
order to mitigate the risk of excessive divergence, in the middle of negotiations
in 2014, the Italian Presidency succeeded in upholding the introduction of a role
for the Court of Justice which may be asked for a preliminary ruling (ex Article
42[2]) on the interpretation of Articles 22 and 25 of the Regulation relating to
possible conflicts of jurisdiction between the EPPO and the competent national
authorities.
It has also been pointed out that the residual cases of judicial review entrusted to
the Court of Justice under the EPPO Regulation represent nothing more than a
sort of “derogation from a derogation” in the field of judicial review.
By entrusting reviewing of the acts of the European Public Prosecutor to the
competent authorities of the participating States, the Regulation derogated from
the general principle that “(...) it falls to the EU Courts, by virtue of their exclusive
jurisdiction to review the legality of EU acts on the basis of Article 263 TFEU”; the
rules that were successfully introduced into the Regulation at the end of the negotiations, which give the Court of Justice limited jurisdiction to hear preliminary
rulings and direct actions, also depart from the principle underlying the initial
proposal for the Regulation, which left only the national courts with jurisdiction
to review acts of the EPPO.
In the end, all this represents nothing more than the inevitable consequence of
the basic choice made at the time not to accompany the creation of a European
Public Prosecutor’s Office with that of supranational jurisdictions, neither for the
control phase of an investigation, nor for that of a trial (which for example could
have been the concept, despite having been mentioned in the past, of establish64

ing a “European Preliminary Chamber”); but this choice is in any case opposed by
the clear text of Article 68 of the Treaty.
In any case, it will be necessary constantly to search for the best balance around
these fundamental points, in order to find the best ‘fine tuning’ between efficiency in the action of the Prosecutor, and guarantee of uniform interpretation of its
rules of engagement.
This would avoid, on one hand, the feared development of 22 divergent national
case laws in the interpretation and application of a final text of a regulation which
is nevertheless a source of potential litigation, while on the other hand simultaneously preventing the risk of overloading the Judiciary of Luxembourg, which
could jeopardise its operation.
In conclusion, the final balance struck by the negotiations in a more intergovernmental direction has given the Court of Justice new responsibilities and enhanced
its unifying role. As has always been the case in other areas (including in the construction of the area of freedom, security, and justice), the Court will certainly be
able to make a decisive contribution to the success of the new European Public
Prosecutor’s Office by preventing any nationalistic drift.
To set the mechanism in motion, there will certainly have to be European Deputy
Public Prosecutors who, after talking and cooperating fairly with their national colleagues, may be able to raise conflicts of jurisdiction only when necessary
and with all due caution and restraint, in order to defend the prerogatives of the
EPPO, and who would also be able to provide national courts with the appropriate encouragement to refer questions for a preliminary ruling to the Court of
Justice.
Similarly, we will need national judicial authorities equipped with what is known
as the ‘reflexe communautaire’, which is useful for identifying, within each dispute,
any underlying element of potential connection with Union law, while bearing
in mind the old adage according to which the primary European judge is a national judge. And finally, we will certainly have a Court of Justice fully aware of
its primary role and open to receiving any preliminary questions raised, in the
context of conflicts of jurisdiction, by the competent national authorities (N.B.
by “any” competent authority) designated under the Regulation. In any case,
loyal cooperation between the authorities involved, both European and national,
will remain the cornerstone of the new construction and must inspire all of their
modi operandi.
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In conclusion, it is interesting to note that Article 6 of the draft law of the European delegation of 2021 assigns the Government to amend the Code of Criminal
Procedure in order to assign to the competence of the Judicial Offices – with
their seat in the capital of the district of the Court of Appeal – the handling of
criminal proceedings for offences that harm the financial interests of the European Union. In particular, on the basis of Paragraph 1, the modification to the discipline of the competence provided for by the Procedural Code should concern all
“offences that damage the financial interests of the European Union, with regard to
which the European Public Prosecutor’s Office can exercise its competence, regardless of the circumstance in which such competence is exercised”.
The modification is intended to allow the delegated European Public Prosecutors
to exercise their functions more easily, which currently have them chasing the
proceedings between all the different Judicial Offices in which the jurisdiction
can be rooted, circumscribing movements only to the offices that have their seat
in major district towns.
This choice, if finally implemented, would certainly be much less radical than that
made by the French legislature – which has concentrated the entire jurisdiction
relating to the procedures for which the French EPPs are installed in the Courts
of Justice and the Court of Appeal in Paris – but would perhaps bring an incisive
breath of fresh air within the Italian landscape, where shifts of debating competence, as opposed to those concerning the public prosecutor, have so far been
limited to a small number of cases, and substantially confined to proceedings
concerning magistrates.
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LAW SYSTEM: REGULATORY FRAMEWORK AND CRITICAL
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SUMMARY: 1. Introductory remarks – 2. The ‘genetic’ shortcomings of Directive (EU) 2017/1371 – 3. The main features of the Italian legislator’s intervention
– 3.1. Amendments to the Criminal Code – 3.2. Amendments to tax offences and
customs offences (cases of smuggling) – 3.3. The extension of the area of liability of
entities under Legislative Decree 231/2001 – 4. Concluding remarks.

1.

Introductory remarks

Exactly one year after the deadline set by the European legislator (6 July 2019)78,
Directive (EU) 2017/1371 (the ‘PIF Directive’) of the European Parliament and
of the Council of 5 July 2017 –which lays down rules for “combating fraud affecting the financial interests of the Union by means of criminal law”79 – was transposed
into Italian law with the adoption of Legislative Decree no. 75 of 14 July 2020
(Legislative Decree no. 75/2020)80.
The text of the decree leaves no doubt as to the choice of the Italian legislator in
favour of an absolutely minimal approach, limited almost entirely to those mandatory requirements for criminalization that derive from the European obligations
stemming from the directive. It did not seize the opportunity to implement the
78 T he prolonged delay in communicating the instruments for transposing the directive led to the Commission initiating infringement proceedings, which affected not only Italy but fourteen Member States.
79 OJ L 198, 28-7-2017, p. 29 ff.
80 OJ General Series No 177 of 15-7-2020.
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PIF Directive for more far-reaching (and long hoped-for) reform interventions,
in the first place with regard to the systematization and rationalization of incriminating provisions concerning European financial interests. The intervention of
the delegated Legislator has consisted, for the most part, of accurate amendments under the sanctioning profile, resulting in the tightening of the statutory
limits of punishment – essentially through the provision of aggravating circumstances where the financial interests of the Union are concerned – and/or the
clarification of pre-existing national offences, on the basis of the tacit assumption
that our system is already largely aligned with what is required by the Directive.
The precise identification and definition of national cases constituting PIF offences in Italy’s legal system would have indeed represented a desirable and
far-sighted solution with respect to ensuring the effective action of the European Public Prosecutor’s Office. Its competence, as we know, is delimited on the
basis of the provisions of the directive “as implemented” in national legal systems,
pursuant to Article 22 of the Regulation establishing the European Public Prosecutor’s Office (EPPO Regulation). It is precisely the consideration of the “flare
effect” of the legislation implementing the PIF Directive on the definition of the
EPPO’s competence one of the main reasons why, the delegated legislator, has
chosen to avoid a complete identification of the offences considered as affecting
the financial interests of the Union in the text of the decree81. By contrast, it has
maintained a necessary recognition of the cases themselves in the text of the
explanatory report of the decree.
This, inevitably brief, presentation of Italian legislation transposing the PIF Directive, intends not only to illustrate the salient features of the choices made by
the Italian legislator, but also to highlight their critical aspects. The latters – despite any possible oversights or underestimations by the domestic legislator – are,
in some way, a reflection of the directive’s weaknesses.

81 T he precise identification of the cases constituting PIF offences, as some commentators have pointed out,
would seem to be required by the delegated Law itself, which, in formulating the guiding criteria for the
delegated Legislator, speaks of “identification of the incriminating cases already provided for in the national
system which can be held to be damaging to the financial interests of the European Union”, so that the
choice of delegated Legislator would represent a violation of the delegation.
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2. The ‘genetic’ shortcomings of Directive (EU) 2017/1371

The modest significance of the intervention made by the Italian legislator appears
clearly to be in line with the equally modest harmonising incisiveness of the PIF
Directive itself. On this point, in fact, commentators have widely expressed a
critical assessment about the disappointing outcome of the negotiation on the
Directive. The latter, building upon a relevant and widely consolidated acquis and
developed by European jurisprudence – the PIF Convention and the Protocols
annexed thereto82 – could have (or should have?) plausibly taken advantage of
the qualitative leap imprinted by the Treaty of Lisbon on the normative production of the European legislator in criminal matters. Initial expectations of an innovative and ambitious legislative text were high: something able not only to codify
the interpretative developments relating to the PIF Convention and the annexed
Protocols, but also to incorporate the results of the ample debate that, since the
publication of the Green Book on the criminal protection of the financial interests83, has been solicited at all levels – national and European – on the subject of
the protection of the financial interests of the EU. The Green Paper, on the other
hand, has the merit of having ‘institutionalised’ the debate and reflections (which
had already been conducted for a few years already) relating to the necessity and
feasibility of forms of protection – even criminal – of financial interests. This, in
particular, starting with the document known to all as “Corpus Juris: Introducing
penal provisions for the purpose of the financial interests of the European Union”,
containing a proposal of ‘sectorial’ enacting terms with norms of substantive and
procedural criminal law (the latter hinging on the activity of a new European authority of investigation, the European Public Prosecutor)84. By contrast, one of
the key passages in the negotiations about the PIF Directive – which unequivocally signals the narrowing tendency that accompanied the negotiations (and in
particular, but not only, by the Council of the Union) – was represented by the
82 C
 onvention on the protection of the European Communities’ financial interests, OJ C 316, 27.11.1995, p.
48 ff.; Protocol to the Convention on the protection of the European Communities’ financial interests,
OJ C 313, 27-9-1996, 23-10-1996, p. 1 ff.; Second Protocol to the Convention on the protection of the
European Communities’ financial interests, OJ C 221, 19-6-1997, 19-7-1997, p. 11 ff.
83 Green Paper on criminal-law protection of the financial interests of the Community and the establishment of a European Prosecutor, COM(2001)715.
84 M. Delmas-Marty (ed.), Corpus Juris introducing penal provisions for the purpose of the financial interests of the European Union, Paris, Economica, 1997.
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‘quarrel’ over the legal basis of the text, finally identified in Article 83(2) TFEU.
This provision legitimizes the adoption of “minimum rules with regard to the definition of criminal offences and sanctions”, whereas the provision initially indicated
by the Commission, Article 325 TFEU, legitimizes the adoption of all “necessary
measures” in order to fight offences against the budget of the Union85. On the
other hand, the possibility of an appeal before the Court of Justice for breach of
legal basis, that appeared to be admitted by the decision of the Court of Justice in
the ‘Taricco Affair’86 – which, as is well known, identifies in Article 325 TFEU the
legal basis of the obligations of Member States to protect the financial interests
of the Union –, was not pursued by the Commission.
In fact, as already noted with regard to the acts adopted on the basis of Article
31 TEU as amended by the Treaty of Amsterdam – which, for the first time, uses
the expression “minimum standards” (with the significant difference, however,
that at that time it was a matter of third-pillar provisions and not of Community law in the strictest sense, resulting in a lower degree of constraint for the
States) – the reading of the provisions of the PIF Directive relating to the definition of the facts classified as damaging the EU financial interests presents a
level of detail that is difficult to ascribe to the concept of “minimum standards”.
However, the use of Article 83 TFEU as the legal basis – and the reference to
European rules on the approximation of laws in the field of the protection of
financial interests as “minimum standards” – has prevented the introduction of
a broader catalogue of offences (e.g.: facts qualifying as disclosure of official acts
or a specific type of procurement fraud, as proposed in the Corpus Juris and provided for in the Commission’s proposal for a Directive). Also, it makes it rather
implausible for the European legislator (although not entirely impossible, at least
in theory) to intervene on the general part of criminal law, whose rules therefore
remain extremely varied in the various European legal systems. This observation
is important considering that a certain level of approximation – even covering
provisions of the general part – is in fact essential, precisely when an effective
harmonisation (and not en trompe l’oeil) is needed. This is the case, indeed, where
the regulatory framework to identify the “applicable law” by an investigative body

85 COM(2012)363.
86 CJEU (Grand Chamber) 8-9-2015, Case C-105/14, ECLI: EU:C:2015:555.
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called upon to exercise its actions in the territory of the Union87 must be defined.
In fact, even within the limits of the letter of Article 83 TFEU – which refers to
minimum rules exclusively “concerning criminal offences and sanctions” – the
very objective of harmonisation pursued by this provision should be considered as
legitimising the harmonisation of norms of the general part; all the more so in the
case of a directive intended to define the law applicable by the first supranational
investigative body. What Article 83 TFEU seems to radically exclude is the legitimacy of a directive whose exclusive content is the harmonisation of general rules.
On the contrary, the approximation of national legislation on general provisions
does not seem to exceed the competence conferred on the European Union by
Article 83 TFEU, as long as those provisions are somehow intended to integrate
a harmonisation initiative concerning, primarily, specific criminal offences. Notwithstanding that, since the provisions at stake are general in nature, the same
definition should then be repeated in all the directives which refer to them.
In particular, the question concerns the definition of the criteria of relevance
of attempt and aiding and abetting. These notions are merely mentioned by the
directives adopted pursuant to Article 83 TFEU (including the PIF Directive),
albeit without setting common standards of relevance. This represents a clear
vulnus for the pursued homogeneity of law enforcement that should be ensured
by the new European Public Prosecutor’s Office.
On these issues, the Italian legislator has chosen to translate the generic penalisation obligations laid down in the Directive into reference to Italian rules
pertaining to attempt and conspiracy. As it will be briefly illustrated, this exemplifies that this choice entails, inevitably, persistent differences in treatment. Theoretically, it cannot be ruled out that the Court of Justice might be called upon
by the Commission to assess the compliance of a certain legal system with the
penalisation obligations arising from the Directive. In particular, for not having
envisaged the punishment of conducts which the Commission may deem to be
covered by the directive, such as an attempted form of a PIF offence or a form
87 F
 or further considerations on this point, we refer to R. Sicurella, ‘Il diritto penale applicabile dalla
Procura europea: diritto penale sovrannazionale o diritto nazionale ‘armonizzato’? Le questioni in gioco’,
in S. Allegrezza, G. Grasso, G. Illuminati Giulio, R. Sicurella (eds.), Le sfide dell’attuazione di una Procura
Europea: definizione di regole comuni e loro impatto sugli ordinamenti interni, Milan, Giuffrè, 2013. See also
A. Bernardi, La Competenza penale accessoria dell’Unione Europea: problemi e prospettive, in Diritto Penale
Contemporaneo n. 1/2012
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of participation in it. This, in turn, may lead the Court of Justice to outline a core
of common general rules. However, such hypothesis clearly seems implausible at
the moment, even if conceivable abstractly.
Similar considerations may be made with regard to the provisions on limitation
periods. In effect, the importance of the wording of Article 12 of the Directive
cannot be doubted: it constitutes a completely new provision in the European
normative panorama, not only with respect to previous directives, but also subsequent to the PIF Directive. It secures, for the first time, certain common fixed
points regarding the mechanism of the statute of limitations for crimes and penalties, which – as is known – were the origin of strong disparities in treatment in
the fight against crimes damaging European financial interests conducted by the
various Member States. Firstly, European Union legislature formulates the policy
indication of the need to provide for a limitation period “[…] that enables the investigation, prosecution, trial and judicial decision of [these] criminal offences […]
for a sufficient period of time after the commission of those criminal offences,
in order for those criminal offences to be tackled effectively”. Secondly, it places
certain precise obligations on the Member States concerning the identification of
the period of limitation for the crimes and penalties. Article 12(2) obliges Member States to allow the exercise of sanctioning powers – in relation to criminal
offences punishable by a maximum term of imprisonment of at least four years –,
“for a period of at least five years from the time when the offence was committed”. National legal systems are allowed to establish a limitation period shorter
than five years, but not less than three years and provided that the interruption
or suspension as a result of certain acts are foreseen. As far as the limitation period for penalties is concerned, Article 12(4) provides that, with reference to the
offences set out in Articles 3, 4 and 5 of the PIF Directive – the various types of
fraud against the financial interests of the Union, money laundering, corruption,
embezzlement and abuse of office, as well as instigation, aiding and abetting and
attempts relating to the same – any prison sentence of more than one year, as
well as criminal penalties imposed as a consequence of offences punishable by the
‘minimum maximum’ of four years, must be enforceable “for at least five years
from the date of the final conviction”, which may be extended by interruption or
suspension of the prescriptive period.
As a result, the Directive formalises the inclusion of the rules on limitation periods among the sectors that fall within the jurisdiction of European Union law,
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opening up the possibility of more significant future regulatory approximations.
However, without detracting from the innovative scope of the Directive on this
point, the specific choices made in the text of Article 12 of the PIF Directive
have little effect on the current situation (in particular in the Italian legal system)
concerning the limitation period for offences which fall within the scope of cases
that harm the financial interests of the Union.
In fact, going back in time to the events at the origin of the ‘Taricco Affair’, it will
be recalled that the heated debate between the European Court of Justice and
the Italian Constitutional Court arose not so much from a possible incompatibility of the limitation periods provided for by Italian legislation with EU law, more
precisely with the obligation of adequate protection of the financial interests of
the Union. Rather, it was due to the rules connected with the mechanisms of
suspension and interruption, on which the text of the directive does not intervene, at least not in its final wording. Conversely, the Commission’s proposal was
much more ambitious on this point, not only and not so much because of the size
of the limitation period – 10 years –, but above all because it provided for common standards also in relation to the hypotheses of interruption of the limitation
period. In those cases, it established that the period would begin to run again in
its entirety (unlike the Italian legislation which provides for an increase of only a
quarter).
Not only are the limitation periods laid down by Italian law now compatible with the
directive, but they were also compatible with the directive before the judgment of
the Court of Luxembourg in the Taricco case. This, in particular, after the legislative
intervention carried out with the adoption of Law No 148/2011 by which the Italian
legislature had already increased the statutes of limitation in tax matters.88

3. The main features of the Italian legislator’s intervention

The deliberately circumscribed nature of the reform is far from excluding systemic consequences, which do not always appear to have been sufficiently thought
through by the legislator. That raises several questions of interpretation, absolutely relevant to the objective of effectively combating acts detrimental to the
financial interests of the Union, and in particular to the need for effective action
88 OJ 16-9-2011, No. 216.
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by the European Public Prosecutor.
As for the specific changes made to comply with the innovative provisions contained in the PIF Directive, Italian Legislative Decree 75/2020 essentially affects four regulatory areas:
• the Criminal Code (with regard to fraud, undue induction to give or promise,
and other offences with a public agent as active participant; the punishability
of public agents from third-countries or international organisations for certain
PIF offences)
• tax offences (regulated by Legislative Decree 74/2000, as amended);
• customs offences (Presidential Decree 43 of 23 January 1973) and offences
concerning aid in the agricultural sector (Law 898 of 23 December 1986);
• legislation about the criminal liability of legal persons (Legislative Decree
231/2001).
3.1. Amendments to the Criminal Code
The choices made with regard to the amendments of the Criminal Code constitute a striking example of the (at least apparently) trivialising approach followed by the Italian legislature. It intervenes in pre-existing cases essentially in
two ways:
1) By introducing an aggravating circumstance where the following dual conditions are satisfied: (i) a violation of the financial interests of the European Union and (ii) a damage or profit exceeding one hundred thousand euro, therefore
permitting the implementation of the directive’s obligation to provide for a
maximum sentence of not less than four years’ imprisonment in all cases. This
provision of the Directive is also worth noting as it reflects a decisive change
of pace in comparison to the milder requirement in other directives (including post-Lisbon ones) of “effective, proportionate and sufficiently dissuasive
sanctions”. At the same time, however, it has the obvious limitation of anchoring the harmonisation measures to strict quantitative parameters, which
are inadequate to translate, proportionally, the value attached to each offence
into the sanctioning systems of the various national systems.
In particular, the inclusion of the above-mentioned aggravating circumstance
relates to the following circumstances:
· improper receipt of public funds, provided for in Article 316 (b) of the Criminal
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Code (introduced by the law implementing the PIF Convention 300/2000),
which imprisons from six months to three years anyone who, through the use
or presentation of false declarations or documents or documents certifying
untrue facts, or through the omission of required information, unduly obtains for himself or others, contributions, financing, subsidised loans or other
disbursements of the same type, granted or disbursed by the State, by other
public bodies or by the European Communities. This provision already provides for an aggravating circumstance leading to a penalty of imprisonment
from one to four years if the act is committed by a public agent with abuse of
his/her position or powers;
· embezzlement by taking advantage of the error of others, in Article 316 of the
Criminal Code which, in its basic provision, punishes with imprisonment from
six months to three years the misappropriation of public funds by a public
agent who, in the exercise of his/her functions, takes advantage of the error of
others, wrongfully receives or retains, for himself or for a third party, money
or other benefits;
· and undue induction by a public agent to give or promise benefits (Article
319 (c) of the Criminal Code). Here, the aggravation does not concern the
punishment provided for the public agent who improperly offers or promises
money or other benefits (already sanctioned with the penalty of imprisonment from 6 years to 10 years and six months). Instead, it concerns a private
individual who gives or promises money or other benefits (imprisonment up to
three years). By reducing the difference in sanctions between a public agent
and a private individual who gives or promises money or other benefits, the
Italian legislator’s intervention affects one of the most significant elements
of the regulatory intervention: the Severino law of 2012, the so-called spazza-corrotti (“clean sweep”). The latter, in this case, introduced the punishability of a private individual; on the contrary, in the case of extortion where a
private individual is “compelled” by a public agent, the former – being a victim
– is not punished.
2) The subjective extension of the scope of application in certain cases
a) The case of aggravated fraud provided for in Article 640, paragraph 2(1) of
the Criminal Code, by equating the European Union with the State and other public bodies as offended persons of the crime.
b) The extension of punishability for acts of passive corruption, where the acts
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of corruption are such as to harm the financial interests of the Union, as well as
to public officials of countries outside the Member States of the European
Union, or of public international organisations, where such acts are carried
out in a way that damages, or is likely to damage, the financial interests of
the Union.
With regard to the latter hypothesis, its constraints are not attributable to specific choices made by the Italian legislature, but to the upstream decision taken by the European legislature: by providing for a specific obligation to penalise
conduct by public officials of third countries, or public agents of international
organisations, it seems to fail in recognising the obvious operational limits with
respect to such persons. Consequently, this provision ends up assuming a primarily symbolic character.
Potential reservations in connection to the introduction of specific aggravating
circumstances for the cases listed above are more detailed. On the one hand,
this provision is not adequately coordinated with other circumstantial provisions
relating to the same cases; on the other hand, above all, the specific ratio of the
aggravating circumstance represented by a serious offence against the financial
interests of the EU could be frustrated by the coexistence of other circumstances deemed by the judge to prevail in that specific case. This is true in the case
of the concurrence of mitigating circumstances which – in accordance with the
Italian rules on the heterogeneous concurrence of circumstances (Article 69 of
the Criminal Code) – could, if considered by the judge to prevail, determine the
irrelevance of the ascertained existence of the condition of serious offence to
the financial interests at a sanctioning level. The same could be said in the case of
concurrence with aggravating circumstances of a different nature, and in particular ‘special-effect circumstances’. In the latter case, a concurrent situation could
lead to the exclusive application of a special-effect circumstance. Such a situation
is found in the case of the improper receipt of public funds (Article 316b of the
Criminal Code), for which an aggravating circumstance is already envisaged when
the offence is committed by a public agent. In this case, the minimum sentence is
higher than penalty provided for the aggravating circumstance of damage to the
European finances, potentially resulting in the exclusive application and exclusion
of the aggravating circumstance relating to the offence against the financial interests of the Union.
Finally, a special critical remark is warranted by the substantial (implicit) confir76

mation by the Italian legislator of the standardisation choices of Law 300/2000,
which proved to be extremely problematic in identifying the borderline between
“improper receipt of public funds” (under Article 316-ter of the Criminal Code introduced by Law no. 300/2000) and “aggravated fraud for obtaining public funds”
(Article 640-bis of the Criminal Code). In fact, both provisions are based on
similar structural requirements – primarily, the event of damage represented by
the actual receipt of the payment – and the active conducts provided for by the
less serious provision of Article 316(b) of the Criminal Code (untrue declarations
or use of false documents) are among those which, according to well-established
case law, constitute modes of artifice or deception, falling under the definition of
fraud within Article 640-bis of the Criminal Code.
Moreover, the United Chambers of the Court of Cassation have repeatedly emphasised the difference in the wording (“artifice or deception”) and of the consequent induction into error of the victim as the dividing line between the two cases.89 Although clearly intended to indicate greater incisiveness of conduct, this
has not been translated into truly effective interpretative criteria, and leaves the
ordinary judge with a difficult assessment, on a case-by-case basis, of the margins
of application of Article 316-ter of the Criminal Code. Consequently, uncertainties of interpretation persist and have a clear impact on the punitive treatment of
conduct offending the financial interests of the Union (and beyond). The implementation of the PIF Directive could have represented a favourable opportunity
to radically resolve the interpretative problems that have arisen in twenty years
of application of 316-ter, possibly by repealing or rewriting it.90
3.2. Amendments to tax offences and customs offences (smuggling offences).
Beyond the apparent modest significance of the changes made by the domestic
legislator in these areas, the choices made in implementing the penalisation obligations arising from the Directive clearly show their incisiveness and the consequent constraining of the criminal policy of each Member State.
89 Criminal Appeal Court, SU, 16-12-2010, Carchivi, no. 16919/2010.
90 In fact, the intention of the Italian legislator seems to be to go in the opposite direction of reinvigorating the use of Article 316 ter of the Criminal Code, which was expressly referred to in the emergency
legislation connected to the coronavirus pandemic, Legislative Decree 34/2020, the so-called “Recovery
Decree”, with regard to the hypothesis of false declarations concerning the non-refundable contribution
payable by the State to economic operators.
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Regarding the area of tax offences, Legislative Decree 75/2000 was approved
in the wake of a previous reform intervention which has recently seen an important turning point with the adoption of Article 39 paragraph 1, of Legislative
Decree 124/2019 amended by Law no. 157 of 19 December 2019, which raised
the penalties of most of the tax offences provided for by Legislative Decree 74
of 10 March 2000. Particularly significant, however, is the introduction – in implementing obligations arising from the Directive with regard to VAT fraud – of
an exception to the general rule of exemption from punishment due to an attempt of the offence of fraudulent declaration by means of invoices or other
value-added documents for non-existent transactions, and fraudulent declaration by means of other devices and untrue declaration, as long as “they are also
committed in the territory of another Member State of the Union”. On the other
hand, the exclusion of punishability of attempt is maintained by the legislator
with regard to circumstances not covered by the European penalisation obligations (limiting the exception to the general rule of the exclusion of punishment
of attempt only for the hypothesis of VAT evasion for a total value not less than
ten million euro and involving at least one other EU Member State). Such a situation,
from the Italian national perspective, raises a number of concerns, as it could pose
problems of constitutional legitimacy with respect to the parameter of equality
and proportion under Article 3 of the Italian Constitution.
On the other hand, the Italian legislature did not expressly repeal the domestic
rules establishing ineligibility for punishment on the ground of complicity by persons involved in the offence. It was not considered necessary because the conduct of making fraudulent or untrue declarations is considered by Italian law as
an independent offence. Therefore, an express provision for punishing the same
conduct on the ground of complicity by persons could be a clear breach of the
principle of ne bis in idem. In other words, the same person could be held liable
twice for the same act: once for having issued invoices relating to non-existent
transactions, and again for having participated, by issuing said invoices, in the
offence committed in the tax declaration by their user.91
In the field of customs offences, and in particular with regard to smuggling of91 In this regard, it is worth recalling the express exclusion in the Directive of VAT offences (Article 3[2][d])
from the possibility of decriminalisation recognised at national level for trivial acts (ratione valoris) relating
to the financial interests of the Union other than the primary one connected with VAT.
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fences directly damaging the financial interests of the EU (since customs duties
are an EU resource), the correction to the course of criminal policy choices of
the domestic legislator is carried out by Legislative Decree 75/2020. This text
introduces an exception to the decriminalisation carried out by the previous legislative intervention, Legislative Decree 8 of 15 January 2016, for offences punishable only with a fine.92
3.3. T he extension of the area of liability of entities under Legislative Decree
231/2001
The discipline laid down in Legislative Decree 231/2001 on the “liability for offences” of legal persons is probably the most significant.
The most important change is the inclusion of tax offences in the catalogue of
offences for which companies are also held liable (which therefore now also includes the offences of untrue declaration, omitted declaration, and improper
compensation, provided that they are ‘committed within the scope of cross-border
fraudulent systems and with the aim of evading value added tax for a total amount of
not less than ten million euro’). The introduction of tax offences in the catalogue of
the so-called predicate offences under Legislative Decree 231/2001 entails the
possibility of acting against the legal person for confiscation, both direct and by
equivalent, and for preventive seizure. Moreover, in the system defined in Legislative Decree 231/2001, the inclusion of tax offences among so-called predicate
offences is bound to impose complex burdens on entrepreneurs, in terms of updating the “organisation and management models”, on the preparation, constant
adjustment, and monitoring of which Italian rules on the criminal liability of legal
persons are based.
On the other hand, the liability of companies is also extended to the offences
92 Legislative Decree 75/2020 also provides for a specific aggravating circumstance to

ensure that the smuggling offences provided for in Title VII, Chapter I, of Presidential
Decree 43 of 1973 (Articles 282 et seq.) are also punished, in addition to the fine
provided for individual cases, with imprisonment from three to five years when the
amount of the border duties due is higher than €100,000, and with imprisonment
up to three years when the amount of the border duties due is between €50,000
and €100,000.
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of fraud in public procurement, fraud in agriculture, and smuggling (the penalty
altering depending on whether the offence exceeds the threshold of €100,000),
and the range of offences against the public administration for which companies
can be held liable is also extended to include the offence of embezzlement and
abuse of office, but only in cases where “the act offends the financial interests of
the European Union”.

4. Concluding remarks.

The brief examination carried out so far on the regulatory intervention of the
Italian legislator in implementing the obligations arising from Directive (EU)
2017/1371 shows a chiaroscuro situation: on the one hand, the intervention of the
legislator – filling gaps and remedying inconsistencies – is to be welcomed; on the
other hand, it should certainly not be exempt from criticism.
In this respect, the extension of the catalogue of so-called predicate offences, in
order to establish the administrative liability of entities that arise from offences
under Legislative Decree 231/2001, offers an emblematic example. The inclusion
of tax fraud could result in containing repeated attempts by case law to bring tax
offences within the scope of the 231/2001 regulation, by way of interpretation
and through the configuration of other predicate offences (think, for example,
of the orientation based on the concurrence of tax fraud and fraud to the detriment of the State, the configuration of the offence of self-money-laundering following the commission of a tax or social security offence, the inclusion of
tax offences through the offence of criminal conspiracy, etc.). However, among
scholars, many have highlighted the risk that the additional penalties provided for
by Legislative Decree 231/01 would amount to an unjustified duplication of the
particularly severe and onerous penalties already provided for by tax law. In other
words, there is a concrete risk of a possible breach of the principle of ne bis in idem
in substance, given that the tax offence would have the consequence of applying
to the company not only the administrative sanctions provided for in Article 11
of Legislative Decree 18 December 1997, but also the pecuniary sanctions and
disqualifications governed by Legislative Decree 231/01, which are particularly
severe. Indeed, only an overall reconsideration by the Legislator concerning the
scope of the possible liability of legal persons in the tax field – which could also
have led to the inclusion of the entire criminal tax matter within Legislative De80

cree 231/2001, accompanied by a greater articulation of the penalty system and
also by the possible provision of separate proceedings – could avert such a risk.
More generally, the adaptation of domestic criminal law to the PIF Directive
offers an occasion to reflect on the complexity of implementing the obligations
derived from the production of EU legislation at the national level. Also, it offers
an insight on the complexity of the ‘synergy’ between the European legislator
and the national legislator entailing the concrete exercise of normative competence in criminal matters, considering that the EU has been assigned a competence in this sector, even if incomplete and indirect. On the one hand, domestic
legislature has the obligation to transpose the penalisation obligations laid down
at European level into provisions that fully meet the requirements of accuracy
and strictness. This ensures the overall consistency of the system; this obligation is obviously particularly burdensome as it would entail a constant activity of
revision and adjustment of the system, even well beyond the regulatory sector
directly affected by the Union’s intervention. On the other hand, the European
legislator is obliged to adopt regulatory formulas which remain within the scope
of the ‘minimum standards’, or at least do not preclude the margins of discretion
of the domestic legislator, structurally entailed by the regulatory instrument of
the Directive. In addition to that, they are capable of conveying clear choices
for punishment. More precisely, the very function of an intervention in criminal matters (albeit within the limits of the discretion allocated to the Union in
this sector), implies primarily the definition of precise value-choices that guide
(and legitimise) the provision of obligations of criminal sanctions at the European level. A fortiori, it also implies the indication of quantitative penalty ranges,
which should logically translate the different assessments of negative value that
the Union system attributes to one or other conduct burdened by obligations of
criminalisation. In fact, in the areas in which the Treaty gives the Union the power
to intervene with rules relating to offences and penalties, there is a co-definition
of the criminal precept, which logically gives rise to a ‘co-responsibility’ of European and national legislatures as to the compliance with the guarantees on which
criminal matters are based.
The adoption of ‘compromise’ directives with open or ambiguous formulas, the
adoption of national legislative texts which merely reproduce the same vague terminology or renounce a priori the necessary revision of the system has a twofold
effect. Not only they invalidate any objective of real harmonisation of certain
81

regulatory sectors but end up undermining the profound sense of the guarantee
ensured by the principle of legality in criminal matters. The latter, in the reciprocal interference and interpenetration of the constitutional provisions inscribed,
respectively, in Articles 25 and 11 of the Italian Constitution, can no longer refer
only to the purely domestic dimension of the legal system. On the contrary, it
should reflect the current structure of the sources of integrated systems, making
it an unavoidable imperative of both the domestic legislator and the European
legislator.
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THE RIGHTS OF PRIVATE PARTIES BEFORE THE
EUROPEAN PUBLIC PROSECUTOR: CRITICAL POINTS
Francesca Ruggieri
Professor of criminal procedure, University of Insubria (Como)

Thank you, Professor Ligeti. My thanks go above all to the Basso Foundation, to
Elena Paciotti and her collaborators, who once again are giving us the opportunity to meet, to reflect, to discuss a creature, the European Public Prosecutor
(EPPO, PME) that we have all been pursuing for at least two decades. Thank you
to those who preceded me, who defined the substantial premises of this figure we
all wanted and is now finally alive and operating.
As a criminal defence lawyer, I will not shy away from studying this, and even
though the new institution is perhaps different, or at least partly different from
what many of us had imagined, from my point of view, I would like to underline
some of its characteristics from the point of view that to my mind is one of the
most problematic, that of the private party: the citizen in general on the one
hand, and the suspect, and his/her defence lawyer in this case, on the other.
The premise of this reflection is the configuration of the new institution which, as
we all know, and you would undoubtedly describe better than me, represents the
power, the State, the (legitimate) force that must press for the implementation
of the sanctions provided for those who breach the essential prerequisites for the
survival of civil society itself: in our case, the integrity of the financial interests
of the European Union. Obviously, I cannot dwell here on what the European
Union is and how it can be defined from the point of view of constitutional law.
As a scholar and a citizen of the European Union, let me simply point out that the
EPPO is the holder of one of the most pervasive and penetrating public powers
of any state-like organisation in the broadest sense of the term: the power to
propose and represent ‘European’ criminal prosecution, i.e. public demand for
punishment before the courts of the individual Member States.
Consider as a first point of reflection the figure of the judge, the judicial body
that should control the legitimacy of the acts of the public prosecutor. The prob83

lem is not limited to the so-called “judge of freedom”, about whom much has
already been said and who, as a third and impartial body, albeit in application of
the rules of national law, is the guarantor of the correctness of the prosecution’s
acts. We must reflect on the meaning of jurisdiction, which, even though necessarily anchored to the regulatory peculiarities of the individual Member States,
should guarantee the predictability of European law, especially in terms of the
effectiveness of controls in the event of non-compliance.
The judge, over and above the role of guarantor, is entrusted with the task of applying uniformly that which we have heard is implemented with difficulty and in
different ways in every single Member State, in order to ensure equal treatment
for all the citizens of the European Union, who obviously remain distinct by virtue
of their nationality. It is now common knowledge among scholars of comparative
law that jurisdictional power in both the common-law and civil-law traditions is a
fundamental and inalienable source of law. To what extent can the establishment
of a [European] prosecution without a [European] jurisdiction ensure uniform
and predictable jurisprudential guidelines in the application of incriminating and
sanctioning provisions to protect the financial interests of the Union? Well, in
short, if it were not such a difficult expression to translate into the language of
Shakespeare, I would summarize the first crucial point to be monitored in our
future experience with the EPPO as the implementation of the “principle of legality”.
Let us now consider the defendant. Here again, we are not thinking in abstract
terms of the right to defence or due process as interpreted by the ECHR. We
must consider the role of the lawyer who, in any process, be it mixed or adversarial, is primarily directed at ensuring compliance with the rules as the sole and indispensable condition for ensuring legitimate use of force. From the perspective
of the accused, i.e. the person who is subjected to such force, what is relevant in
this regard is that the Regulation establishing the European Public Prosecutor’s
Office, as laid down in the TFEU, deals exclusively with the pre-trial phase, i.e.
the investigative phase immediately preceding the designation of the prosecutor
for criminal prosecutions.
This choice, as is widely known, is the result of patient mediation over twenty
years in order to respect the sovereignty of Member States in the field of administration of criminal justice and constitutes the juncture at which the activity of
the defence lawyer must be integrated.
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In fact, whatever the evolution of the specific procedural phase of each system,
whatever the outcome of the investigative phase, the rights of the suspect and of
his lawyer must come to terms with the same, tough problem: the laws on access
to information on proceedings pending and, above all, to the investigation file
(discovery), which inevitably conditions the exercise of request and control rights
and the entitlements of the person against whom the proceedings are brought
(and, possibly, of other injured or damaged persons). It is only on the basis of this
information that the private party’s defence lawyer can, if necessary, carry out investigations, prepare a defence strategy, collect exculpatory evidence and, above
all, where possible, challenge and discuss the correctness of the proceedings with
regard to the principle of ne bis in idem and of the competent jurisdiction.
A careful reading of Council Regulation (EU) No 1939/2017 of 12 October 2017
implementing enhanced cooperation on the establishment of the European Public
Prosecutor’s Office (“EPPO”) and, above all, of the Rules of Procedure of the
European Public Prosecutor’s Office (2021/C 22/03) from the point of view
of the rights of the Defence opens up different scenarios, which will necessarily
have to come to terms with the requirements, in particular of secrecy, that will
characterise the new institution.
It is not possible to offer even a partial reconstruction of all the various problems
in the space of one article. Certainly however, given the specialised audience of
scholars and magistrates present who are listening, one can start to raise at least
some problems.
Consider the right of the suspect to access the acts of the preliminary phase. In
our legal system, as is well known, there are two different types of laws, those
aimed at informing the suspect of the pending proceedings, those aimed at ensuring him/her a partial or total discovery of the acts carried out by the public
prosecutor. The first laws, in short, are inspired by the need to inform the suspect
that there are proceedings pending against him/her whenever an unrepeatable
act must be carried out, an act that involves him/her directly, such as questioning.
The second laws balance the need for secrecy in the pre-trial phase with the need
for access, in particular when the judge in charge of the preliminary investigations
intervenes: consider partial discovery provided for on the case of a request for a
personal precautionary measure, which is accepted and then challenged; consider
also the request for a taking of evidence, which allows a partial view of the acts
in proceedings for the offences indicated by the legislator. Only at the end of
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the investigations, and only if the Public Prosecutor does not intend to proceed
directly to a request for dismissal, is there integral provision of all the documentation of the activity carried out by the investigating bodies as per Article 415 bis
of the Code of Criminal Procedure.
I believe we can consider that even in the case of proceedings attributed to the
European Prosecutor, our suspect, where an Italian European Delegated Prosecutor proceeds, has the right to that information and to that documentation.
The problem arises when one considers all the activities that the European Public
Prosecutor carries out in a collegial manner by way of control over the monocratic prosecution bodies. Which, at least on a first reading of the Rules of Procedure,
do not seem to be intended to form part of the “file” of the representative of the
prosecution service.
According to Rule 6 of the Rules of Procedure, for example, «The College shall
determine the priorities and the investigation and prosecution policy of the
EPPO upon a proposal by the European Chief Prosecutor». Can and/or should
these priorities be public? It is difficult to answer in the negative. It is not just a
question of publicity or transparency of the activity of a body that is responsible
for an extremely delicate and sensitive activity for the fundamental rights of the
individual. It is a question of guidelines aimed at circumscribing the use of power
of action that could well be the object of censure on the part of a defence lawyer.
We have already heard about the possibility of referring the interpretation of European Union rules to the Court of Justice. The priorities of the European Public
Prosecutor in terms of criminal prosecution are nothing more than expressions of
criminal policy that will have to respect the principle of equality.
But think especially of the work of the permanent chambers which, under Article
10 of Regulation No.1939 /2017, carry out functions of monitoring investigations and criminal prosecutions, implement the decisions of the college on the
efficiency of the prosecution, and, above all, not only play a very delicate role in
terms of coordination in cross-border investigations but decide on prosecution,
on possible evocation, on allocation and reallocation of cases (see in particular
Articles 19 and 20 of the Rules of Procedure); they decide on choices concerning
the exercise of criminal prosecution and access to special procedures. These are
all decisions that will presumably have an irreversible impact on determining the
jurisdiction of a trial.
The impossibility, as things stand and according to what we understand from the
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first documents prepared by the EPPO on the matter, of accessing these minutes
may prejudice the exercise of the right to verify the correctness of the allocation
and, therefore, the “competent” judicial body. The complex relationship between
the prosecutor in charge of the investigations, the “supervising” prosecutor and
the permanent chamber, is always documented (see e.g. Rule 45 on the “monitoring of the investigations” and Rule 57 on the “referral of cases to the national
authorities” of the Rules of Procedure), however, if it is not part of the file of the
prosecutor’s representative and is therefore not available to the defence lawyer,
it deprives the defence lawyer and the private party in general affected by the
trial of arguments and elements to assess the respect in particular of the principle
of the “natural judge”. It also compromises the formation of unequivocal case law
concerning “due process” guarantees.
The question that the citizen has to answer in the face of the articulated discipline
of the office of the EPPO is very simple: to what extent can the delicate balancing act between the different components of the prosecutor’s office, organised
between collegial and monocratic bodies, in which the same subjects alternately
hold different roles, be considered “self-sufficient” in guaranteeing the rights of
the individual, whether suspect or injured party, without any opening to the private party?
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III SESSION

EPPO: HOW IT IS
WORKING?

THE START OF THE OPERATIONAL ACTIVITIES OF THE
EPPO IN ITALY
Danilo Ceccarelli
Deputy European Chief Prosecutor at EPPO

The start of the Operational activity of the EPPO has been a quite complex exercise in all the Member States, but with significant differences in the different
Member States.
The EPPO is a single office, with full prosecutorial powers in 22 different Member
States, and needs to establish a common and consistent practice and approach
in territories with different legislation, legal tradition, jurisprudence, operational
and organisational structure. This requires a long and complex exercise of consultation, discussion, interaction and even “education”.
The EPPO Regulation entered into force in November 2017 and established that
the operational activity of the EPPO would have started not earlier than three
years from the date of entry into force of the Regulation. It was well-known that
the hybrid nature of the EPPO at decentralised level required an intense effort
from the Member States in setting-up the organisation and adapting the national
legislation. The (minimum) three-year gap gave the Member States plenty of
time to do their homework in time to have a proper functioning structure in place
at the time the EPPO would have started the operations.
Member States that started at an early stage organising the structure at decentralised level and elaborating legislation that adapted the national legal framework
to the EPPO Regulation, were obviously much more ready for the start of the
EPPO’s operational activity. Similarly, Member States that in due time initiated the procedure for the selection of the candidate European Delegated Prosecutors (EDP) to be appointed by the College of the EPPO, and selected the
National EDP Assistants (NEDP), significantly facilitated their training, their
contact with the central office of the EPPO and – ultimately – the effective
functioning of the EPPO.
Italy is certainly a Member State that delayed consistently the organisation phase
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of the EPPO at national level, although it was not certainly the only Member to
do that. The setting-up phase of the EPPO in Italy was extremely slow form the
date the College of the EPPO was created (September 2020) to March 2021.
The Law of adaptation of the Italian legislation to the EPPO Regulation (Delegated Law no. 9/2021) entered into force only in February 2021, which is sixteen
months after the delegation law (Delegation Law 4 October 2019, no. 117) had
been approved. Only in March 2021 the Ministry of Justice engaged intensively
in the setting-up phase. The recently appointed Minister of Justice also involved
the High Council for the Judiciary, which is the competent authority for the
selection procedure of the candidate EDPs.
At the start of the operational activity of the EPPO, the EDPs had been just
appointed, but their operational integration into the Italian prosecution service,
and the allocation of human and material resources, was still ongoing.
Since then, a continuous interaction with the institutional authorities of the
Member State has been ongoing in respect of administrative support, logistic
and offices, integration into the services of the different Prosecutor’s Offices,
rules and regulations related to the most technical investigative measures (such
as the interceptions of voice and computer-based communications). Furthermore, procedural contacts with the different Courts had to be streamlined, also
in consideration that the EDPs are allocated to nine (but actually seven) different
Prosecutor’s Office but have to deal with judges and Courts located in approximately 140 different places.
Intense contacts and interaction were undertaken also with police forces and
Law Enforcement Agencies, in order to explain the role and the working method
of the EPPO, discuss the criminal information report mechanism established in
the Regulation, and establish a common ground that could create a positive and
functioning working environment.
At the same time, the EPPO – both at central and at decentralised level – maintained institutional relations with the competent Departments of the Ministry
of Justice, with the High Council for the Judiciary, and with the national prosecution authorities, including the National Antimafia Directorate and the seven
District Prosecutor’s Offices where the EDPs are allocated.
The first months of operational activities of the EPPO also highlighted situations
where the PIF Directive has not been implemented in Italy, which were not previously recognised. The EPPO informed and discussed with the EU Commission
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and the Italian Ministry of Justice, in order to address these violations of the PIF
Directive.
Similarly, the operational activity highlighted numerous flaws of the Regulation,
some of which were actually expected (such as the provision of Article 22(4),
which very unreasonably splits the competence for VAT and direct taxes) and
others entirely unexpected. In this respect, it is worth mentioning the legal conundrum created by Article 31(3) in cases of cross-border investigations where
judicial authorisation is required, which - having the noble intent of facilitating
and improving cross-border investigations – is in fact so poorly drafted – and with
conflicting provisions – that its interpretation is extremely problematic.
From a different perspective, the start of the operational activity of the EPPO
in Italy requires intense interaction with the national prosecution and judicial authorities. Stressing the concept of independence of the EPPO from the national
prosecutorial/judicial authorities and – at the same time – requesting and pretending a full operational integration in the domestic prosecutorial system may
sound somehow contradictory. However, this is exactly the hybrid system created by the Regulation, which all the actors need to enforce.
Moreover, the complex architecture of the competence of the EPPO, and the
mechanisms of evocation and initiation of cases, is continuously discussed with
colleagues at national level. Differently from other Member States, that have a
centralised structure and channel of communications, the Italian system is extremely complex and fragmented; consultation and communication occur at different layers and with several different competent offices. Last but not least, the
operational activity showed that there are cases where the EPPO and the national prosecutor’s offices exercise their competence separately, but the investigative
connection requires coordination and mutual exchange of information. This is a
situation that the Regulation did not take in consideration in any way and requires
a significant extra-effort. In Italy, the EPPO entered a working agreement with
the National Antimafia Directorate (DNA) exactly with the purpose of coordinating on a peer-to-peer basis.
From a different perspective, the Italian office of the EPPO needs to establish
a strong interaction also with police and Law Enforcement Agencies, which –
similarly to the Prosecutor’s Offices – have a very fragmented organisation on
the territory, although their hierarchical structure makes the communication
much simpler. The EPPO Regulation foresees that the decentralised offices of
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the EPPO should have the same power and authority of any national prosecutor’s offices, and the same support from LEAs. Moreover, it is necessary that the
Italian LEAs fully understand the competence of the EPPO, the mechanisms of
evocation and initiation of cases and of re-assessment of the competence during
the investigation, and the modalities to report information to the EPPO. Establishing a direct channel of communication between the EPPO and the national
LEAs in accordance with 24(1) is also of the essence. Finally, the national LEAs
need to adapt to the new mechanism of cross-border cooperation in accordance
with Article 31 of the EPPO Regulation, which is largely different from the traditional intra-EU cooperation system in criminal matters.
The new mechanism of Article 31 of the Regulation has several obvious advantages and the EPPO is strongly committed in implementing this new system and
establishing common and consistent practices. The most apparent and effective
advantage of the “internal” mechanism of Article 31 is that it is not a mechanism
of cooperation between different authorities, but an operational internal mechanism enforced within the same single office. The EPPO creates a real cross-border case team composed by European Prosecutors, European Delegated Prosecutors, EPPO case support officers and investigators that operate in the Member
States. Where necessary, investigative measures are discussed and coordinated at
the central office, “assigned” to the Member States and swiftly executed.
Unfortunately, Article 31 does not foresee a clear path when judicial authorisation is required, either in one or in all the Member States involved. The Regulation establishes that the justification and adoption of the measures is governed
by the law of the Member States’ of the handling EDP, but – as a rule – judicial
authorisation should be issued under the law of the Member State of the assisting
EDP. Furthermore, paragraph 73 of the Recital of the Regulation states that «in
any case there should be only one authorisation». These are obviously conflicting
provisions, which substantially differ from the system of the intra-EU cooperation based on the European Investigation Order and on the Mutual Recognition.
The EPPO is working to establish a common approach to the matter a put forward an interpretation that is in line with the principle of loyal cooperation and
that guarantees a standard of effectiveness of cross-border cooperation, at least
at the same level warranted by the EU tools on mutual recognition.
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THE EUROPEAN PROSECUTOR (EPPO):
HOW IS IT WORKING
Ingrid Maschl-Clausen
European prosecutor, EPPO

Summary: 1. First results of the work of the EPPO – 2. The (Austrian) European
Prosecutor as supervising European Prosecutor

1.

First results of the work of the EPPO

The EPPO started its operational work on 1 June 2021 at “full speed”. After
slightly more than 120 days of operation (beginning of October 2021), the
EPPO has registered approximately 2.000 cases. Out of these 2.000 cases,
approximately 1.200 cases have been submitted by public authorities. Roughly
350 investigations have been taken over (i.e., have been evoked) or have been
initiated by the EPPO. The total damage to the budget of the EU covered by
these cases amounts to close to 4,5 billion Euro.
Already from the start, the EPPO has been working well. One of its benefits is
its structure as a single office. This benefit has led to the merger of parallel investigations that had been ongoing in different participating Member States, whilst
the investigating authorities had been unaware of the parallel investigations in the
other Member State. The EPPO has managed to act swiftly in cross-border operations by way of assisting European Delegated Prosecutors (hereafter: EDPs) in
accordance with Article 31 of Council Regulation 2017/1939 (hereafter: EPPO
Regulation). As far as we have seen, also the cooperation with non-participating Member States, on the basis of the current mutual recognition instruments,
works well.
The preparatory work undertaken by the EPPO before its operational start has
proved to be effective. The EDPs appointed by the College of the EPPO are
qualified, flexible, and able to quickly adjust to a new working environment. The
College, however, also refused to appoint a number of EDPs who had been nom94

inated by their Member States of origin, when the College felt that they did not
meet the criteria set out in Article 17(2) EPPO Regulation.
The College set up 15 Permanent Chambers. After discussion on whether there
should be specialised Permanent Chambers (e.g., some dealing with VAT fraud),
the College decided not to have specialised Permanent Chambers at the beginning of the EPPO’s operational work and, instead, have a completely random
allocation of cases to all Permanent Chambers. The number of the Permanent
Chambers and the question of specialisation will be reviewed by the College after
a certain time of operational experience.
With a view to balancing the workload of the European Prosecutors –the number
of cases to be supervised by the European Prosecutors varies considerably – it
was decided that the European Prosecutors whose EDPs were expected to deal
with a high caseload, will be a permanent member in only one Permanent Chamber. On the other hand, those European Prosecutors whose EDPs were expected to deal with a comparatively low number of cases, are permanent members
in three Permanent Chambers. As European Prosecutor from Austria, I am a
permanent member in three Permanent Chambers whilst the Italian European
Prosecutor is a permanent member and chair in only one Permanent Chamber,
due to the difference in the number of cases to supervise.
Other important preparatory acts adopted by the College are the EPPO’s Internal Rules of Procedure, the Conditions of Employment of the EDPs and the
EPPO’s Guidelines on its investigation policy, evocation of investigations and
referral of cases.
We had to prepare the start of operations on the basis of assumptions. As the
EPPO is unique and without a precedent, we did not have a model to copy and
neither did we have solid figures on the expected caseload. Our situation could
be compared with someone who learns to swim in a pool without water inside.
Only after the pool is filled with water, it can be verified whether the rehearsed
movements are correct. On 1 June 2021, we put water into the swimming pool.
We are currently finding out, that despite the good preparatory work, some elements need adjustments, such as the Internal Rules of Procedure or the Case
Management System (CMS).
Equally, we discover almost every day new legal questions on provisions of the
EPPO Regulation and the Directive 2017/1371 (hereafter: PIF Directive) to
which we need to find answers. In order to ensure coherence and consistency of
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the decisions of the different Permanent Chambers, we submit many of these
questions to the College to agree on a uniform interpretation. This is one of the
tasks of the College in accordance with Article 9(2) EPPO Regulation. Conversely, the European Chief Prosecutor cannot give instructions to the European
Prosecutors or the Permanent Chambers on how to decide in individual cases.
The EPPO should have 140 EDPs. So far, we have appointed 91. On the still-todo-list is the appointment of the remaining EDPs, including the ones in Slovenia,
once they will have been nominated. We also need to recruit more personnel at the
central level (financial analysts, legal support personnel) provided we will be granted
the necessary financial means by the EU’s budgetary authorities in the future. The
EPPO has had a good operational start with a continuous learning curve.

2. T
 he (Austrian) European Prosecutor as supervising
European Prosecutor

As European Prosecutor from Austria, I supervise two full-time EDPs. Both have
long experience in dealing with corruption and economic crime cases. While both
come from the same Public Prosecutor’s Office, one EDP is located in Vienna and one in Graz. They have the support of four administrative assistants who
each works 50% for the EPPO. They can make use of IT-experts and economic
experts (e.g., tax experts) who work as in-house experts for the national Public
Prosecutor’s Office. No agreement or arrangement to that effect is necessary.
Instead, the support is rendered by the national Public Prosecutor’s Office directly on the basis of the Austrian legislation to implement the EPPO Regulation, in connection with Article 96(6) EPPO Regulation.
The investigations are conducted by police, customs and tax authorities and are
supervised by the two EDPs. As the criminal police in Austria is not a “police judiciare”, but reports to the Austrian Minister of the Interior as their hierarchical
superior, it can be questioned whether there is tension with the principle that the
EPPO is independent from Member States and from national administrations.
The EPPO may serve as a role model for the Austrian legislator when it comes
to independence. The Austrian Public Prosecutor’s Offices are subordinated to
the Minister of the Justice with the possibility of the Austrian Minister of Justice
to give instructions (e.g., to indict or to dismiss a case) in individual cases. The
EPPO’s independence may be a booster for the currently ongoing debate on
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whether and, if so, how to disconnect the Austrian Public Prosecutor’s Offices
from the government.
Almost all Austrian backlog cases (i.e., investigations pending before 1 June 2021)
within EPPO’s (potential) competence have been reported to the EPPO. Austria has opted for the minimum number of EDPs. It is expected that these two
EDPs will have to assist in a comparably high number of cases handled by EDPs
in other countries, due to the geographic situation of Austria (in the heart of the
continent with eight neighbouring States) and its banking secrecy. The conditions
under which the EPPO can exercise its competence in accordance with Article
25(3)(a) and (b) EPPO Regulation may vary from one participating Member
State to another, depending on the applicable national law in relation to the following questions: does the evasion of customs duties and import VAT by the same
act or omission constitute one offence or several offences, and is the damage (in
import VAT) to the State higher than the one (in customs duties) to the EU and/
or is the maximum sanction provided for the customs evasion higher than for the
evasion of import VAT? As a result, the EDP of participating Member State A
may have to initiate – in application of the principle of mandatory prosecution
(Art 26(1) EPPO Regulation) – an investigation whereas the EDPs in Austria
would not have to do so or even could not do so. Nonetheless, the Austrian EDPs
would have to execute measures as assisting EDPs when allocated to them by the
handling EDP irrespective of whether the EPPO could not exercise its competence in Austria based on Article 25(3)(a) and (b) EPPO Regulation. This will
have a considerable impact on the workload of (also) the Austrian EDPs.
Yet another challenge for the Austrian EDPs is the fact that we do not have a
centralised court with competence for PIF offences and/or offences investigated
and prosecuted by the EPPO. During both, the investigation and prosecution
stage, the competence lies with any of the 16 Regional Courts having competence also for criminal matters. This scattered landscape makes it difficult for the
courts to build up specialised expertise about the EPPO and its specificities as
well as PIF offences.
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SETTING UP THE EPPO AND ITS DECENTRALISED
OFFICES: THE LITHUANIAN EXAMPLE
Tomas Krusna
European prosecutor, EPPO

Summary: 1. Introduction – 2. The European Prosecutor (EP) – 3. Permanent
Chambers (PCs) – 4. European delegated prosecutors (EDPs) – 5. Set up of the
national decentralised office/ Lithuania

1.

Introduction

The European Prosecutors (EPs) started their activities in September last year.
At that time, the EPPO had only the first staff members of the EPPO, no European Delegated Prosecutors (EDPs), very few pieces of internal legislation,
interim premises and a limited infrastructure. In less than 1 year, the EPPO established the necessary legal and organizational frameworks and infrastructure
for the start of EPPO operations.
The EPPO operates as a single office across the territory of the 22 participating Member States. The EPPO enjoys an unprecedented legal framework with a
team of specialised prosecutors having access to a wide range of information at
national and EU level. This allows for better detection, investigation and prosecution of PIF offences, especially in cross- border cases. On the other hand, on a
daily basis we also work with and within the different national legal systems.
I would like to share some observations in relation to first experiences gathered
from the start of the EPPO’s operations.

2. The European Prosecutor (EP)

The EP has multiple roles covering different dimensions: as Member of the College,
as supervising EP or member of a Permanent Chamber (PC). These different roles
of the EP cover both strategic and procedural functions. Practically, the agenda of
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individual EPs depend on the number of cases dealt with in their respective MS, his/
her number of cases within the PCs, specificities of applicable national law and any
additional/non prosecutorial functions within the organization.
EPs may have different procedural functions depending on the applicable national law. The procedural rules in the EU MS vary. This implies different levels
of involvement of individual EP in national proceedings in terms of scope and/
or stage of procedure. Some of EPs have to decide on remedies in the course
of entire pre-trial investigations, supervise the case as supervising prosecutors
under the national law.
The main principle is that the EP is the liaison between the central and the decentralised level in their MS. This function is not limited to procedural activities
and involves extensive work with institutional partners at national level, especially
at the set-up phase of the EPPO.
Issues in relation to for example the need for further legislative modifications at
national level, budgetary matters, setup of proper reporting mechanism to the
EPPO may still arise.
The EPPO Regulation establishes that the competent national authorities shall
provide the European Delegated Prosecutors with the resources and equipment
necessary to exercise their functions under this Regulation and shall ensure that
they are fully integrated into their national prosecution services.
In practice this norm of the Regulation (the resources and equipment necessary) is
perceived differently in the participating MS. This may depend on the individual
situation in the MS, the number of EDPs, their territorial location, and the available financial resources.

3. Permanent Chambers (PCs)

The concept of PCs is a novelty within prosecution services. The system of PCs
creates an extra level in the structure of the EPPO/new procedural actor with
decision making and instruction powers. PCs guarantee the independence of investigations and prosecutions and allow for the development of a coherent prosecution policy within the EPPO as a specialised prosecution service. In practice,
PCs have a heavy burden to deal with high numbers of EPPO cases and on a daily
basis address issues related to differences in the national criminal procedures and
national jurisprudence.
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As a EP, I am a member of 2 PCs. It might be too early to make a proper assessment, but from the first experiences, we may start considerations on typologies of cases and MS specifics, legal questions concerning interpretation of the
EPPO Regulation and practical implementation of the PIF Directive, specifics of
cross-border cases, and development of a coherent prosecution policy/approach
within the EPPO.
From the start of operations, we have an efficient exchange between PCs on
practical legal and organizational questions. This allows for consistency of the
activities of the PCs. However, we still have to invest time in solutions for the
case file in the CMS, automatic translations or even the implementation of the
concept of monitoring. This should develop in line with later optimisation of legal
procedural workflows. Another important element is the support to the activities
of the PCs, especially involving staff with experience of national criminal law.

4. European delegated prosecutors (EDPs)

The EDPs act on behalf of the EPPO in their respective Member States as a part
of the single office. For EDPs this means they work with 2 legal and organizational frameworks and minimum 2 IT systems. Compared to the work of national
prosecutors they have to interact with supervising EP, PCs, and assist EDPs from
other countries. Within a short timeframe, EDPs had to switch from their national systems to an international setup with a new working culture.
EDPs act in close cooperation by assisting and regularly consulting each other
in cross-border cases. From the first months, it proved beneficial of the EPPO.
We have smooth execution of requests for investigative measures. In this legal
format, specialised EDPs can liaise without intermediaries; they can consult each
other on all practical issues of the criminal case. The same applies for work with
institutional partners such as Eurojust, Europol, OLAF. We can give practical examples of meetings with OLAF staff, which contributed to investigations. EDPs
can discuss directly which elements of an investigation are priorities and agree on
direction and tactics of the investigation or collection of evidence.
EDPs still can bring their expertise to national prosecution services e.g. internal
and external working groups related to implementation of criminal policy, activities related to legislative initiatives, training of national prosecutors and investigators. We have to avoid a situation that EDPs’ expertise may be lost, or we may
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face a situation when EU and national fraud are treated differently.

5. Set up of the national decentralised office/ Lithuania

We have successfully set up the decentralised EPPO level in Lithuania. Of
course, a number of practical questions still arise in daily operations. A precondition to this successful result was the strong involvement of the national prosecution service in the national legislative procedure and later close consultations on
organisational measures.
The office of Lithuanian EDPs is in the capital, Vilnius. They share premises at the
office of the Prosecutor General. So far they are supported by one assistant to
the EDPs/lawyer and a half-time secretary. For the next year, we plan a separate
budget line within the budget of the national prosecution service with the prospect of growth in staff during the next year, which fully reflects the increasing
workload of the EDPs.
The approach of the national legislator was to have minimal amendments to the
national criminal procedure code and Law on Prosecutors Office. This has been
confirmed to have been a good approach. However, some procedural aspects
still may need reflection. The Prosecutor General’s Office established a working
group, which prepared drafts for changes to internal acts of the Prosecution Service e.g. establishment of EDPs office, amendments in recommendations of the
PG in relation to procedural aspects, reporting to the EPPO, aspects of EDPs
legal regime with respect to appraisal, leave regime, disciplinary proceedings, etc.
These drafts were consulted with the EP from their country.
The national prosecution service undertook a lot of work with changes in the
national case management system (CMS). We have a new IT structure for the
EPPO, new templates, workflows, different access rights, and a new IT role of the
EP. Without these modifications and access rights it would be almost impossible
for the EP to work in the national criminal procedure since all workflows are part
of the IT system and 100 percent integrated with national pre-trial investigation
institutions and courts.
Prior to the start of EPPO operations, the competent national authorities were
provided with all necessary information in a formal letter explaining the EPPO’s
competences, structure and reporting principles and practicalities. Meetings in
all county prosecutors’ offices took place, as well as meetings with courts, LEOs,
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ministries and agencies responsible for administering EU Funds. As a result, the
EPPO is more visible by national prosecutors, judges, and pre-trial investigation
authorities.
As an example of good practice, I could refer to the working arrangement between the EPPO and the Prosecutor General’s Office of the Republic of Lithuania. The arrangement foresees cooperation, within their mandates and in accordance with the EPPO Regulation, in particular in the following areas: exchange of
information on strategic and operational level, support to the decentralised level
of the EPPO, case management systems, training, and communication.
All indicated activities resulted in a smooth start with the EPPO backlog cases
and the new incoming information.
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THE EPPO’S LEGAL FRAMEWORK: CHALLENGES ARISING
FROM ITS IMPLEMENTATION93
Luca De Matteis
Senior Legal officer, EPPO

Good morning, I would like to thank the Fondazione Basso for its invitation and
this wonderful hospitality and this setting and for the opportunity to deal with
these themes which are especially important to all of us and crucial to us; I wanted to specifically express my thanks to Franco Ippolito for this initiative. I will
open the session and then the European prosecutors will follow to give you the
feel of what is like to be on the road with the EPPO, meddling in the real substance of what we do.
I coordinate the EPPO’s Legal Service, whose task is assisting the decision-making bodies of the EPPO in the interpretation of the legal framework. Our support
is not particularly needed for the interpretation of the European law framework,
since the European prosecutors and the deputy prosecutors are the ones best
place to do this activity. The situation is different when it comes to national law,
in particular its relevance in respect of the EPPO’s operative work. As a result,
we are sometimes confronted with the need to understand how each of the 22
legal systems work, from a procedural and substantive criminal law point of view.
Otherwise, the application of the common rules would become very difficult. I
want to give you a feel of how in these first years of existence of the EPPO – in
particular in these first 120 days of operation – our legal framework has resisted
the impact of reality and of the operative work of the EPPO.
The legal framework is composed by, first of all, the EPPO Regulation which
is proving to be an incredibly complex piece of legislation; several fundamental
questions have arisen, including few issues, which I would illustrate as we have
discussed them internally arriving at some possible provisional conclusion. And
that, of course, remains to be tested against the reality of the ground, of the
93 Editor’s note, the contribution has not been revised by its author.
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courts and ultimately, of course, against the interpretation that eventually the
Court of Justice will give.
One of these issues is whether the EPPO Regulation allows an autonomous definition of what the power and role of a prosecutor is. Alternatively, whether our
European delegated prosecutors and the European prosecutors, when they act in
their national systems with the power of prosecutors, are merely replicas of the
assets of powers and competences that their national counterparts have. Does
the EPPO Regulation give the European delegated prosecutor a minimum set
of tasks and responsibilities that all of them have to have, regardless of the legal
system in which they carry out the work? This is a question of enormous relevance considering the wide divergence between the legal systems in which our
activity is carried out: there are systems where the prosecutor is the centre of
the investigative activity and others where the stage is shared with other actors,
such as investigating judges. So, is there in the EPPO Regulation something that
warrants a minimum common denominator to the activity of the delegated prosecutor regardless of these differences?
One of the concepts that has been most prominent in terms of the needs to
interpret it and to give it a practical application is the concept of the single office.
The question is: when does the EPPO Regulation – apart from cases where this
is spelled out clearly – require attribution of specific tasks and responsibilities to
a specific organ of the EPPO? Is there a situation where the organs of the EPPO
are interchangeable, when this is warranted by the need to conserve the useful
effect of the Regulation? And in this respect, every time that the Regulation
states “the EPPO does something”, the question arises: “Which organ within the
EPPO?”.
Another issue: the role of the supervising European Prosecutor. There are several
cases where the EPPO Regulation is either silent or vague. What is the exact
boundary of the role of the supervising European Prosecutor, when he or she
takes over the running of an investigation according to article 28(4) of the Regulation? Is that role limited to investigation, so does it extend into other segments
of the life of a criminal affair? What is the role of the supervising EP vis-à-vis the
delegated prosecutors? How is this role reconstructed? Is it a hierarchical role
or is it a functional division? What is the role of the supervising EP vis-à-vis the
Permanent Chambers? Is it necessary that the supervising EP is always external
to the Permanent Chamber in their decision-making process, strictly within the
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limits of the voting powers established by article 10.9? We have spoken at length
yesterday about competences. We should reflect on what is the role of national
criminal law in the definition of EPPO’s competence. In particular, what is the
space for the application of rules of national law in defining what is a conduct, in
terms of definition of EPPO’s competence? What is the role of national law in
defining what it means for an offence to have been committed in the territory of
a member State? I leave these questions to your reflection; I do not have definite
answers.
The legal framework continues with the Internal rules of procedure, approved
almost one year ago. It is underpinned by a rightful preoccupation with business
continuity; in other words, the idea that the temporary impediment of one of its
organs should not block its activities, based again on the concept EPPOS as a single office. One of these rules, just to give you an example, concerns the absence
of a member of a Permanent Chamber, when a decision has to be taken urgently.
The decision of the College here seems to be based on a concept inspired more
by administrative than by criminal law. The absence of one member of the Permanent Chamber – not the Supervising European Prosecutor who, by virtue of
the Regulation, always has to participate in the deliberations of the Permanent
Chamber – does not prevent it, in exceptional circumstances and when it’s not
possible to delay the decision, to take a decision if that decision is taken unanimously. It seems here that a principle of administrative law (in Italy, la prova di
resistenza) is applied, to verify whether the presence of another European Prosecutor could not have altered the outcome of the decision.
The internal rules of procedure have given body and substance to the rules on
allocation of cases, based on a number of principles which are not self-evident
from the EPPO Regulation. The Permanent Chambers are tasked with following
investigations and taking the decisions: does that mean that there is a sort of
prosecutorial equivalent of the principle of the natural judge? Do the Permanent
Chambers have a necessary link to an affair which is attributed to them based on
rules which are predetermined and foreseeable in terms of their application? It is
not necessarily so, but what you will read in the internal rules of procedure is the
intention to ensure transparency in the attribution of affairs to the Permanent
Chambers, by a system of purely random allocation. Secondly, once established,
the allocation has to be stable: the Permanent Chamber should not be deprived
of the supervision of a case, unless there are very specific reasons to do so. And
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this, of course, is due to a very pragmatic reason of efficiency. Once the European prosecutors have started an investigation, they should not be forced to give it
up, asking other colleagues to start from scratch. But there is also, of course, here
a question of accountability: ensuring that because of this need of transparency.
There should never be the impression that an affair is taken away from the supervision of a Permanent Chamber for purely occasional or less noble motivations
such as the disagreements with the orientation on the handling of a case.
Another fundamental piece of legislation is, of course, the PIF Directive. I am not
going into details, since there has been a specific session on it. However, I would
like to offer you an example: we had to deal with a literal transposition of the PIF
Directive made by a Member State, which seemed to leave no room for doubt
or reprimands to that State in terms of compliance with its obligation. However,
the concrete application of these rules showed a sort of malicious compliance
in that. The letter of the law is systematically applied in such way as to render
the criminal law provisions on repression of certain types of fraud inapplicable.
Reconstructing this and the reasons why this is possible within the framework of
the obligations provided by the PIF Directive, is something that was necessary
to allow the delegated prosecutor colleagues in that member State to try and
address possible remedies to that situation. And that, of course, will ultimately
feed into the dialogue which is ongoing between the EPPO and the Commission
in order to help the Commission do its job of ensuring that the obligations under
EU law are respected.
There are other EU laws which are relevant to our work. For instance, we had to
deal with the application of the Computation of time Regulation (an old regulation of the European community) which establishes the rules applicable to how
you calculate terms and deadlines under EU law. In case of an evocation, the
legislator has established an almost punitive deadline – which needs to be interpreted so that the EPPO can assess and exercise its prerogatives under article
27 of the Regulation. Or another example: regulation n. 1 of 1958 determining
the languages to be used by the European Union. Now, what does it mean, for
the EPPO, to be an EU institution that, according to this law, should use of the
official language of that member State when operating within it? What does it
imply for the procedures initiated by the EPPO? These examples were intended
to show you the variety and the scope of the area of EU law that the Legal Service
tries to interpret. The system is extremely complex, indeed.
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In conclusion, occasions like this are precious to discuss our ideas with other colleagues. Of course, we are ready for the solutions that the courts of the member
States and the Court of Justice will find. It is important to remember that the
courts of the member States are, at the same time, national and European since
they will be called to apply EU law. It will be our task to provoke what has been
yesterday recalled as réflexe communautaire, so that their application of this legal
framework is done in a loyal manner. Ultimately, this will create a virtuous dialogue between courts and help clarify the complicated legal framework I have
referred to.
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THE EUROPEAN PUBLIC PROSECUTOR’S OFFICE’S
INDEPENDENCE AND ACCOUNTABILITY: NEVER THE
TWAIN SHALL MEET?
Nicholas Franssen
Counsellor at the Law Enforcement Department, Ministry of Justice and Security,
the Netherlands94

Summary: 1. Introduction – 2. External actors relevant to the EPPO’s governance structure – 2.1. European Commission – 2.2. European Parliament – 2.3.
Council – 2.4. European Court of Auditors 2.5. The European Data Protection Supervisor (EDPS) – 2.6. OLAF – 2.7. The participating Member States – 2.8. National
Parliaments – 3. Conclusions – 4. Epilogue

1.

Introduction

The following contribution, based on a presentation made by the author during the conference “The new anti-fraud institutional and legislative landscape of
the European Union” organised by Fondazione Basso on 7-8 October 2021, will
endeavour to elaborate on various aspects of the relationship between the independence of the European Public Prosecutor’s Office (EPPO) and its accountability to the outside world. In my view, the point of departure for any discussion
on this topic ought to be that no public prosecutor’s office or indeed the EPPO
can or should function without democratic legitimacy including some degree of
accountability. For the purpose of this contribution, accountability is to be understood as related to the EPPO’s non-operational work and not to judicial control by national courts or the Court of Justice in Luxembourg in individual cases
brought forward by the EPPO.
Support for this point of view may be drawn from the well-known and widely
94 T he views expressed in this article are of a personal nature and do not represent an official government
position.
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accepted European standards as regards the independence of the judicial system,
as agreed by the Venice Commission in 2010,95 which state, inter alia, «[l]ike any
state authority, including judges, the prosecutor’s office needs to be accountable
to the public»96 and «[i]t is important to be clear about what aspects of the prosecutor’s work do or do not require to be carried out independently. The crucial
element seems to be that the decision whether to prosecute or not should be for
the prosecution office alone and not for the executive or the legislature».97
Article 6 (1) of Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the European Public Prosecutor’s Office lays down the general principle of the EPPO’s independence:
“The EPPO shall be independent. The European Chief Prosecutor, the Deputy European Chief Prosecutors, the European Prosecutors, the European
Delegated Prosecutors, the Administrative Director, as well as the staff of
the EPPO shall act in the interest of the Union as a whole, as defined by
law, and neither seek nor take instructions from any person external to the
EPPO, any Member State of the European Union or any institution, body,
office or agency of the Union in the performance of their duties under this
Regulation. The Member States of the European Union and the institutions,
bodies, offices and agencies of the Union shall respect the independence of
the EPPO and shall not seek to influence it in the exercise of its tasks.”
Articles 6 (2) and 7 of the EPPO Regulation deal with the accountability of the
EPPO for its general activities to the EU institutions through annual reporting and the appearance of the (Deputy) European Chief Prosecutor before the
Council, European Parliament and national parliaments:
Article 6 (2).
“The EPPO shall be accountable to the European Parliament, to the Council
and to the Commission for its general activities, and shall issue annual reports
in accordance with Article 7”.

95 See https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)040-e
96 See point 41.
97 See point 43.
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Article 7
“1. Every year the EPPO shall draw up and publicly issue an Annual Report
on its general activities in the official languages of the institutions of the Union. It shall transmit the report to the European Parliament and to national
parliaments, as well as to the Council and to the Commission.
2. The European Chief Prosecutor shall appear once a year before the European Parliament and before the Council, and before national parliaments of
the Member States at their request, to give account of the general activities
of the EPPO, without prejudice to the EPPO’s obligation of discretion and
confidentiality as regards individual cases and personal data. The European
Chief Prosecutor may be replaced by one of the Deputy European Chief
Prosecutors for hearings organised by national parliaments.”
It is also worthwhile mentioning in this context that the EPPO Regulation contains specific provisions on the possibility of dismissal of the European Chief
Prosecutor:
Art. 14 (5)
“The Court of Justice may, upon the application of the European Parliament,
of the Council or of the Commission, dismiss the European Chief Prosecutor
if it finds that he/she is no longer able to perform his/her duties, or that he/
she is guilty of serious misconduct.”
and of the European Prosecutors:
Art 16 (5)
“The Court of Justice may, upon application of the European Parliament, of
the Council or of the Commission, dismiss a European Prosecutor if it finds
that he/she is no longer able to perform his/her duties or that he/she is guilty
of serious misconduct.”
It follows from the text quoted above that the criterion for such a dismissal in
both cases is either being “no longer able to perform his/her duties” or “serious
misconduct”. What these notions actually mean remains to be seen at this stage
and will depend on the formulation of disciplinary rules for the members of the
College among other things.
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2. External actors relevant to the EPPO’s governance structure

The EPPO may be independent in the fulfilment of its investigative and prosecutorial tasks, but it obviously does not operate in a complete political or administrative vacuum. Below I will mention the main external EU and national actors
with which the EPPO is likely to have to deal in practice.
2.1. European Commission
The EPPO is accountable to the Commission according to article 6 of the EPPO
Regulation. Even apart from that obligation, the Commission is by far the most important counterpart for the EPPO in practice. By means of illustration, the working
arrangement with the EPPO adopted on 18 June 2021 contains no less than 50 pages.98 There are many administrative links between the EPPO and the Commission,
particularly in budgetary, human resources and IT matters, to name the main examples. On top of that, the Commission has an important role under the Regulation in
relation to many other aspects of the EPPO’s existence, e.g. as an initiator for the
appointment of the members of the selection panel that assesses the candidates for
the posts of the European Chief Prosecutor and the European Prosecutors,99 the
budget cycle100 and discharge procedure.101 The Commission has also adopted a delegated Regulation on the basis of article 49 (3) of the EPPO Regulation concerning
the categories of operational personal data and the categories of data subjects that
the EPPO may process in the index referred to in point (b) of article 44 (4),102 and
will need to submit proposals, where appropriate, for adequacy decisions103 and draft
mandates for negotiations with third countries on cooperation agreements,104 all of
which are crucial tools for the EPPO’s effectiveness outside the EU sphere. Even so,
the EPPO does seem to experience a lack of cooperation from the Commission side
here and there.105
98 See 2021.073_Agreement_EPPO_European_Commission_Final_signed_version.pdf (europa.eu).
99 See article 14 (3) of the EPPO Regulation.
100 See article 92 of the EPPO Regulation.
101 See article 94 of the EPPO Regulation.
102 See Delegated Regulation 2020/2153 of 7 October 2020, https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=OJ:L:2020:431:FULL&from=EN
103 See articles 80 (1) (d) and 81 of the EPPO Regulation.
104 See article 104 of the EPPO Regulation.
105 See Euobserver of 17 September 2021, EU Commission blocks anti-fraud funds without explanation (eu-
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2.2. European Parliament
The EPPO is also accountable to the European Parliament according to article
6 of the EPPO Regulation. The European Parliament has had a prominent say
in the appointment of Ms Kövesi and it has actively monitored developments.
Various debates have taken place about the appointment procedure for European
Prosecutors in some Member States, about Slovenia that has yet to put forward
candidates for the position of European delegated prosecutors and on budgetary issues. The European Chief Prosecutor last made her appearance in the European Parliament before the CONT committee on 1 October 2021, at which
occasion she received a positive appraisal for her efforts so far and members of
the Committee called on the Commission to release the additional funds for the
EPPO that had been allocated but not released.106 Generally speaking, it is safe
to conclude that the European Parliament has so far displayed a very appreciative position vis-à-vis the EPPO and that, at this point in time anyway, the latter
does not seem to have much to fear from the side of the European Parliament,
politically speaking that is.
2.3. Council
Just like it is to the Commission and European Parliament, the EPPO is accountable to the Council according to article 6 of the EPPO Regulation. In line with
that obligation, the EPPO or the Commission has presented the state of play
at meetings of the JHA Council on several occasions, lastly on 7 October 2021.
Following the demise of the expert group under article 20 (4) of the EPPO Regulation, there has been only one meeting of the COPEN working party dedicated to EPPO matters under the Portuguese Presidency. This meeting took place
on 16 April 2021. The agenda included inter alia a discussion on the coverage of
expenses incurred by European delegated prosecutors in the framework of investigations and other activities. Since then, no more encounters in the framework
of Council meetings at expert level have taken place, regrettably so. Hopefully,
there will be other similar meetings concerning EPPO-related issues in the near
observer.com), according to which report: ‘The European Commission has blocked the recently-created
EPPO from using their budget [7.3 million, NF] to hire the specialised personnel they need.’
106 https://www.europarl.europa.eu/news/en/press-room/20210927IPR13609/meps-vow-to-support-theeu-public-prosecutor-s-office.
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future, particularly given the absence of any other platform to discuss implementation issues. One of the issues that would lend themselves for discussion at such
a meeting is the cooperation between the EPPO and third countries, which is still
a mixture of terra incognita and work in progress and nevertheless highly relevant
to both the EPPO and the participating Member States. In any case, on the basis
of the experience so far, the Council’s role in the framework of the EPPO’s accountability tends to be low-profile.
2.4. European Court of Auditors
The Court of Auditors has a role in the EPPO’s discharge procedure.107 It also has
the power of audit on the basis of documents and on the spot, over all contractors
and subcontractors who have received Union funds from the EPPO. All of this is
standard practice in terms of sound financial management in the EU setting and,
therefore, not controversial or even potentially affecting the EPPO’s independence. The Court of Auditors and the EPPO concluded a working arrangement
on 3 September 2021.108
2.5. The European Data Protection Supervisor (EDPS)
The EDPS has several tasks under Chapter VIII of the EPPO Regulation and
should have certain powers to be able to perform those tasks in accordance with
recital 98 of the Regulation:
“In order to ensure effective, reliable and consistent monitoring of compliance with and enforcement of this Regulation as regards operational personal
data, as required by Article 8 of the Charter, the European Data Protection Supervisor should have the tasks laid down in this Regulation and should
have effective powers, including investigative, corrective, and advisory powers which constitute the necessary means to perform those tasks. However,
the powers of the European Data Protection Supervisor should not unduly
interfere with specific rules for criminal proceedings, including investigation
and prosecution of criminal offences, or the independence of the judiciary.”
Although the EDPS’ role in relation to the EPPO is equally uncontroversial, the
107 See article 94 of the EPPO Regulation.
108 See 2021.082-Working-Arrangement-ECA-EPPO-signed.pdf (europa.eu).
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effect of that role for the EPPO’s processing of personal data could turn out to
be far-reaching, looking at Europol’s experiences among other things.109 Time
will tell as it is too soon to assess the effect of the EDPS’ role on the EPPO’s
functioning just yet. As much as the legislator may have sought to avoid conflicts
between data protection requirements and the specific nature of criminal proceedings, one cannot exclude that a certain tension may occur in practice.
2.6. OLAF
OLAF, the EU’s antifraud office, is an important partner for the EPPO with a
complementary role. Article 101 of the EPPO Regulation specifically deals with
cooperation between the EPPO and OLAF:
“1. The EPPO shall establish and maintain a close relationship with OLAF
based on mutual cooperation within their respective mandates and on
information exchange. The relationship shall aim in particular to ensure
that all available means are used to protect the Union’s financial interests
through the complementarity and support by OLAF to the EPPO.
2. Without prejudice to the actions set out in paragraph 3, where the EPPO
conducts a criminal investigation in accordance with this Regulation, OLAF
shall not open any parallel administrative investigation into the same facts.
3. In the course of an investigation by the EPPO, the EPPO may request
OLAF, in accordance with OLAF’s mandate, to support or complement
the EPPO’s activity in particular by:
a) providing information, analyses (including forensic analyses), expertise
and operational support;
b) facilitating coordination of specific actions of the competent national
administrative authorities and bodies of the Union;
c) conducting administrative investigations.
4. The EPPO may, with a view to enabling OLAF to consider appropriate
administrative action in accordance with its mandate, provide relevant information to OLAF on cases where the EPPO has decided not to conduct
an investigation or has dismissed a case.
5. The EPPO shall have indirect access to information in OLAF’s case man109 S
 ee EDPS Decision on the own initiative inquiry on Europol’s big data challenge | European Data Protection Supervisor (europa.eu).
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agement system on the basis of a hit/no hit system. Whenever a match
is found between data entered into the case management system by the
EPPO and data held by OLAF, the fact that there is a match shall be
communicated to both OLAF and the EPPO. The EPPO shall take appropriate measures to enable OLAF to have access to information in its
case management system on the basis of a hit/no-hit system.”
The OLAF Regulation was recently amended so as to allow for optimal cooperation between the EPPO and OLAF.110 The EPPO and OLAF concluded a
working arrangement on 5 July 2021.111 The College also adopted a decision on
30 June 2021 concerning the accession of the EPPO to the Interinstitutional
Agreement of 25 May 1999 concerning investigations by OLAF.112 As a result
of that decision, OLAF may now effectively undertake an administrative inquiry within the EPPO in a situation where there is a suspicion of irregularities, mismanagement or any other situation within OLAF’s remit. The EPPO
Regulation nor the OLAF Regulation specify who would be in charge of a judicial follow-up were OLAF to find that there is sufficient ground to recommend
one in relation to the EPPO. In other words, this could be either the EPPO
itself or a national judicial authority, such as the one in the EPPO’s host state.
2.7. The participating Member States
Last but not least, reference should obviously be made here to the 22 Member
States that actually participate in the EPPO. According to article 20 (4) of the
Regulation «[u]ntil the College takes up its duties in accordance with Article 9(1),
the Commission shall exercise its functions set out in this Article in consultation
with a group of experts composed of representatives of the Member States.»
The expert group set up under article 20 (4) of the Regulation discussed among
other things the draft Internal Rules of Procedure, the draft Conditions of Em110

See Regulation 2020/2223 of 23 December 2020 amending Regulation (EU, Euratom) No 883/2013, as regards cooperation with the European Public Prosecutor’s
Office and the effectiveness of the European Anti-Fraud Office investigations, OJ,
L 437/49 of 28 December 2020.

111 See Working_arrangement_EPPO_OLAF.pdf (europa.eu).
112 See College Decision 076/2021.
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ployment for European delegated prosecutors, the EPPO’s case management
system, data protection aspects and the draft budget. It was discontinued once
the College had taken up office but not replaced by another platform. Instead,
contacts between the EPPO and national authorities have since then been predominantly bilateral contacts between European Prosecutors and, among other
ministries of justice or Prosecutor General’s offices and between European delegated prosecutors and various national authorities at the operational level. They
differ in nature as they are dependent on the personal style and charisma of a
European Prosecutor, his/her relationship with the national authorities and so on.
At the same time, College decisions may yet indirectly oblige Member States to
amend their legislation and face budgetary implications. Two examples of this are
the College decision on the conditions of employment of European delegated
prosecutors113 and its guidance as regards the operational expenses incurred by
European Delegated Prosecutors. In both these situations, the College, apparently faced with budgetary limitations, has had to legally justify the shifting of the
financial burden for costs related to European delegated prosecutors to Member
States, some of whom have actually had to amend national legislation to accommodate the College’s decisions. The consequence and in a way irony of this step is
that ad hoc national solutions have had to be adopted that in fact make European
delegated prosecutors financially entirely dependent on the goodwill of their national authorities, which is unsatisfactory to say the least and may even hamper
their independence. The fact that the College seems to attach little relevance to
the national budgetary rules in place for the operational expenses it has identified as national ones may also lead to problems in practice. More fundamentally,
though, the question arises as to how to assess the authority and impact of the
College taking certain policy decisions that no longer have a purely internal effect in the sense that they affect Member States in various ways, particularly
113

See article 16 (3) of the Decision of the College of the EPPO of 29 September
2020 laying down rules on conditions of employment of the European delegated
prosecutors as amended by Decision 017 of 24 March 2021 of the College of the
EPPO: «In accordance with Article 96(6) of the EPPO Regulation, the top up shall
not cover any contributions to the social security, pension and insurance coverage
national scheme.»
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where this occurs without having properly consulted them in the process. From
the point of legal underpinning and democratic legitimacy of the EPPO’s functioning this would, at face value anyway, not seem optimal, quite apart from the
pertinent question if the College should be in a position to exercise powers with
indirect binding external effect on Member States’ legislature in the first place.114
2.8. National parliaments
National parliaments will also receive the EPPO’s annual report and may engage
in a dialogue with the (Deputy) European Chief Prosecutor at a parliamentary hearing according to Article 7 of the Regulation. An interesting point in this
context would seem to be the question if any form of political fallout or even accountability might arise in a situation where something goes seriously wrong during an investigation on the territory of one of the participating Member States
under the EPPO’s supervision, particularly in a Member State where the Minister of Justice is normally politically responsible for the national prosecution service and might have had to deal with fierce political scrutiny in a similar situation.

3. Conclusion

The previous leads me to a number of concluding remarks. First and foremost,
independence may have a sacrosanct ring to it but in real life it is not an absolute,
exclusive concept, not even for the EPPO. Neither the Venice Commission in
2010 nor the more recent Court’s EAW jurisprudence define independence of
judicial authorities in such terms, except obviously in relation to individual investigations and prosecutions where the EPPO should have absolute freedom to take
any decision it sees fit, provided that this is done within its existing legal framework and subject to judicial control. Put differently, the EPPO does not operate
in a situation of splendid isolation on top of Kirschberg in Luxembourg where its
premises are located. Nor should it actually wish to do so or, as a consequence,
even realistically expect all its non-operational decisions to be implemented at
114 O
 n this point see Recommendation Rec(2000)19 on the role of public prosecution in the criminal
justice system, adopted by the Committee of Ministers of the Council of Europe on 6 October 2000,
in particular point 12: «Public prosecutors should not interfere with the competence of the legislative and
executive powers».
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the national level without further ado, without at the very least having properly
consulted Member States about their impact on them. Nor, alternatively, should
it be surprised to receive a critical response and face practical obstacles when
it chooses not to. Secondly, it is also a public secret that there remain strong
administrative and budgetary links between the EPPO and the European Commission. It will be interesting to observe if the EPPO will manage down the road
to strike the proper balance between being a “DG EPPO” like entity in certain
aspects and a full-fledged prosecution service. Thirdly, we may probably look forward to a benign form of democratic control by the European Parliament that has
thus far been very supportive of the EPPO and its chief prosecutor in particular
and possibly also to a form of monitoring by some national Parliaments in the
somewhat longer run, not all of them having shown an equal degree of interest
in the EPPO’s creation over recent years. Fourthly, in terms of accountability,
the role foreseen for the Council in that respect is rather limited, the one for the
group of participating Member States may be described as minimal except at the
operational level, be it in a role ostensibly perceived by the EPPO as subordinate
in essence and as a rule on a bilateral basis. Therefore, the general picture in
these early days of the EPPO’s existence tends to point to a certain institutional
imbalance within the EU in combination with modest parliamentary influence at
the national level.

4. Epilogue

Given the hybrid nature of the EPPO it would appear wise if it could internally reflect on the possibility of developing an outreach strategy so as to actively
involve the group of participating Member States in its non-operational work,
or conversely, perhaps even a strategic mistake to approach them with a sense
of institutional superiority based on a one-dimensional notion of what judicial
independence entails in practice. After all, let us bear in mind that the EPPO is
ultimately dependent on the factual assistance from national authorities to become fully effective. This may not be ideal but simply follows from the Regulation
and indeed article 86, TFEU on which it is based. For that very reason, it would
seem to be highly advisable to treat them as full-bred partners and avoid taking
on the role that the Commission has under the Treaty in overseeing the correct
implementation of the EPPO Regulation in the process.
118

The predictable initial reaction to this might very well be that the Regulation does
not explicitly oblige the EPPO do so. That may well be the case, but the Regulation does not actually contain a prohibition on applying common sense either. On
the contrary, I would argue that reaching out at policy level as an institution rather
than through individual European Prosecutors to the whole group of participating
Member States will in fact prove to be in the long-term interest of the EPPO. If
the Commission would be willing to facilitate such a dialogue, so much the better.
The likely benefits of following such an approach are manifold: it would help build
trust in the EPPO as a new institution, enhance the EPPO’s overall legitimacy,
ensure better understanding of the EPPO’s budgetary needs, facilitate support
by national authorities in operational matters as well as in other areas, enable the
College to fully understand the implications of its policy decisions for Member
States, promote consistent practical implementation of the Regulation, arrive
at the application of equal rules and arrangements for all participating Member
States and thus help materialize the notion of the EPPO as a single office rather
than the traditional “géometrie variable” or diversity the EU is used to.
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Summary: 1. Defining premises – 2. The main innovations of Regulation no.
2020/2223 – 3. The revised framework of OLAF’s investigative powers – 4.
The new relationship between OLAF and EPPO in the light of Regulation no
2020/2223 – 5. Concluding reflections.

1.

Defining premises

It is almost impossible to deal with the subject of the new European Anti-Fraud
Office (OLAF) regulation without first briefly defining the concept of the “financial interests of the European Union”, which has become increasingly central
in recent years in political, legal, and doctrinal debates.
In truth there is now a feeling, more than at any other time in history, that when
we talk about the financial interests of the Union it is necessary to bear in mind
that we are talking about the financial interests of European citizens.115 The EU’s
115 Suggests A. Venegoni, Il concetto di “interessi finanziari dell’Unione europea” ed il diritto penale, in Cass. pen.,
no. 12, 2018, p. 4383, reconstructing the definition of “financial interests of the European Union” from
a normative point of view. In fact, it is specifically Article 2 of reg. (EU, EURATOM) no. 883/2013 of
the European Parliament and of the Council of 11 September 2013, that repeals reg. (EC) no. 1073/1999
of the European Parliament and of the Council and Council regulation (Euratom) no. 1074/1999, and is
published in the Official Journal of the European Union (OJ)., 18 September 2013, L. 248/1, in other words
the first regulation concerning investigations by the European Anti-Fraud Office (OLAF), traces the
concept of financial interests of the Union to “revenues, expenditures and assets covered by the budget of
the European Union and those covered by the budgets of the institutions, bodies, offices and agencies and
the budgets managed and monitored by them”. Again, in the same vein, Directive (EU) 2017/1371 of the
European Parliament and of the Council of 5 July 2017 on the fight against fraud affecting the financial interests of the Union by means of criminal law, published in the OJ., 28 July 2017, L. 198/29, also
known as the PIF Directive, defines “financial interests of the Union” in Article 2(1)(a) as “all revenues,
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budget is used to support projects, initiatives, and support works (also, and especially, in cases of emergency), for the benefit of all those who belong to the
European community.
It is in the context of emergencies that the current pandemic crisis has confronted us all with the need to banish the scepticism that is detrimental to genuine
cohesion in the construction of an increasingly united European legal area.
With this in mind we must specifically prepare to address the issue of OLAF’s
operation in the light of the new regulatory framework governing its operation,
so that we are clear about the importance of the work carried out by this institution in the fight to protect the financial interests of the EU and, therefore, our
own interests as well. OLAF’s importance and role in this very sensitive sector
is evident from the annual reports on the protection of the European Union’s
financial interests and the fight against fraud which are presented to Parliament
and the Council by the Commission. I have had the opportunity to see this for
myself, including in my role as rapporteur of the ‘PIF Report 2019’ adopted by
the European Parliament last July.116
With this in mind, it is now time to take a closer look at the current legal framework for the protection of the Union’s financial interests, following the recent introduction of Regulation (EU, Euratom) no. 2020/2223 amending the rules on
the functioning of the European Anti-Fraud Office.117 I have personally worked
on this new regulation as shadow rapporteur within the Committee on Budgetary
Control (CONT) of the European Parliament.
It must be said at the outset that the revision of the OLAF order comes at a
turning point in fighting offences against the financial interests of the Union at
a European level: not only does the new regulation aim at effective institutional coordination with the European Public Prosecutor’s Office118 (EPPO), which
expenditure and assets covered by, acquired through, or due to: (i) the Union budget; (ii) the budgets of
the Union institutions, bodies, offices and agencies established pursuant to the Treaties or budgets directly
or indirectly managed and monitored by them”.
116 European Parliament resolution of 7 July 2021 on protection of the financial interests of the EU - fight
against fraud - Annual Report 2019.
117 This concerns, in particular, Regulation (EU, Euratom) no. 2020/2223 of the European Parliament and of the
Council of 23 December 2020, published in the Official Journal of the European Union, 28 December 2020, L
437/49, amending Regulation (EU, Euratom) no. 883/2013 regarding cooperation with the European Public
Prosecutor’s Office and the effectiveness of investigations by the European Anti-Fraud Office.
118Established by Council Regulation (EU) No 2017/1939 of 12 October 2017, published in the Official

123

recently came into operation (1 June 2021), but also the reform of OLAF is part
of a virtuous direction undertaken by the Union to harmonise the protection of
Europe’s financial interests against criminality, which took a fundamental step
forward with the approval of the PIF Directive.119

2. The main innovations of Regulation no 2020/2223

The adoption of the PIF Directive and the EPPO Regulation considerably
strengthened the means available to the European Union to protect its financial
interests through criminal law. Given OLAF’s role in conducting investigations
into administrative irregularities and criminal conduct, the amendment of the legal framework concerning the Office was necessary primarily due to the adoption
of the EPPO Regulation. The provisions of the EPPO Regulation concerning
relations between the two entities had to be reflected in the OLAF rules in order
to ensure the highest level of protection of the financial interests of the Union by
establishing synergies, exchange of information, close cooperation, and reciprocity between EPPO and OLAF, while avoiding overlaps.120
Alongside the need to adapt the Office’s rules to the changed legal and institutional framework, there was also a requirement to ensure that OLAF’s investigative capacity was strengthened. This was the case, for example, with the reinforcement of assistance from the competent authorities of the Member States,
Journal of the European Union, L. 283/1, on the implementation of enhanced cooperation on the establishment of the European Public Prosecutor’s Office (“EPPO”). For an overview on the functioning, in
particular, of EPPO, see T. Rafaraci, Brief notes on the European Public Prosecutor’s Office: Ideas, Project
and Fulfilment, in T. Rafaraci- R. Belfiore (ed.), EU Criminal Justice, Springer, 2019, p. 157-163; as well
as, from a historical-evolutionary perspective, L. Salazar, Habemus EPPO! La lunga marcia della Procura
Europea, in Arch. pen., no. 3/2017; M. Caianello, L’istituzione del Pubblico ministero europeo tra esigenze di
efficienza e necessità di semplificazione, in G. Grasso - G. Illuminati - R. Sicurella - S. Allegrezza (a cura
di), Le sfide dell’attuazione di una procura europea: definizione di regole comuni e loro impatto sugli ordinamenti
interni, Giuffrè, Milano, 2013, p.597 e ss.
119 Directive (EU) no 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight
against fraud affecting the financial interests of the Union by means of criminal law. The Directive has
recently been transposed into Italian law, with Legislative Decree no. 75/2020; for a first comment on the
subject see F. Lazzeri, Published in G.U. the Legislative Decree no. 75 of 2020, attuativo della direttiva PIF:
modifiche al codice penale, punibilità del tentativo di alcuni reati tributari e ampliamento del catalogo dei reati
presupposto ex 231, in the criminal justice system, 16 July 2020.
120 See Recitals 1-3 of Regulation no 2020/2223.
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which are required to ensure the effectiveness of OLAF’s action, and the introduction of the duty for economic actors to cooperate with the Office.
Another important innovation is that the Office is to be given the necessary
means to monitor money flows. On written request by the Office, Member
States are required to communicate the information available to them in their
automated centralised mechanisms to allow the timely identification of any natural or legal person holding or controlling payment accounts, bank accounts, or
safety deposit boxes.121 Where strictly necessary for the purposes of the investigation, the competent national authorities shall also be required to provide the
Office with a record of transactions.122
This is obviously a crucial aspect in the fight against phenomena of this type: as
our country has long been aware, investigation of assets and banks are an essential element in the prevention and suppression of increasingly widespread and
sophisticated economic and financial crimes.
The new regulation also specifies that, as part of its mandate to protect the financial interests of the Union, OLAF shall also cooperate with Eurojust and Europol by finalising administrative arrangements between the two agencies which
may include the exchange of operational, strategic or technical information and,
where appropriate, progress reports.123
Very recently, the Office finalised a working arrangement with Europol, which,
significantly, opens with a mutual awareness of the urgency of addressing the
challenges posed by international organised crime, including terrorism and other
forms of serious crime, and their links to illegal activities that are detrimental to
the financial interests of the European Union.

3. The revised framework of OLAF’s investigative powers

As mentioned, the heart of the new regulation is twofold: on the one hand the
strengthening of OLAF’s investigative activities, and on the other the definition
121 See the new Article 7(3a)(a) of the OLAF Regulation, which refers to Article 32a of Directive (EU) No
2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use
of the financial system for the purposes of money laundering or terrorist financing.
122 See the new Article 7(3a)(b) of the OLAF Regulation.
123 Thus new Article 13(1), first subparagraph of the OLAF Regulation.
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of its relationship and cooperation with the European Public Prosecutor’s Office.
Concerning the first aspect, in addition to what has already been said, it should be
pointed out that the new legislation acts in three directions: on-the-spot checks
and inspections; the admissibility in evidence of reports drawn up by the Office; and the strengthening of the anti-fraud coordination services of Member
States.124
With regard to the amendments concerning on-the-spot verifications, it is worth
highlighting that the new discipline appears more streamlined than the previous
version of the OLAF Regulation, in the sense that the economic actor subject to
the investigation voluntarily submits to the on-the-spot control and verification.
In this case, in fact, the reference to national legislation made by Article 7 of
Regulation 2185/1996 does not apply and, therefore, the legality of the procedure followed by OLAF will be assessed solely on the basis of European law.125
It is worth noting, from the point of view of strengthening the investigative powers of the Office, the surpassing of the so-called ‘rule of equivalence’, although
still only partially. In detail, this is the principle according to which OLAF reports
are admissible as evidence in judicial proceedings “in the same way and under the
same conditions as administrative reports drawn up by national administrative
inspectors and shall be subject to the same evaluation rules as those applicable to
administrative reports drawn up by national administrative inspectors”, as well as
sharing evidential value.
Thanks to Article 11 of the new OLAF Regulation, the ‘rule of equivalence’ only
remains in force in the case of criminal proceedings, where the rules of admissibility and usability of evidence are notoriously more sensitive than in other types
of proceeding. In civil and administrative proceedings, therefore, the Office’s re124 It does not change, therefore, the nature of OLAF, which A. Perduca defines as an “investigation body
without borders” in L’OLAF, tra potenzialità investigative e limiti normative (1999-2013), in V. Bazzocchi
(ed.), La protezione dei diritti fondamentali e procedurali dalle esperienze investigative dell’OLAF all’istituzione
del Procuratore europeo, Fondazione Lelio e Lisli Basso, p. 83. For further details on OLAF’s investigative
powers see also G. Barrocu, Le speciali tecniche di investigazione nel contesto europeo, in Cass. pen., fasc. 3,
2020, p. 1325 ss.
125 The new Article 3 transposes a guideline of the Court of Justice in which it was stated that “there is no
obligation under Regulations No 883/2013 and No 2185/96 for national requirements to be met before
OLAF conducts checks and inspections at the premises of an economic operator, unless the latter
resists”, thus, CJEU, 3 May 2018, Case T48/16, Sigma Orionis SA, in https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62016TJ0048
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ports will always be admissible as evidence.
The result is a further step in the direction of a uniform standard of efficiency
for the Office’s actions, despite the particularities of the disciplines of individual
Member States.
In the same (and welcome) perspective of making OLAF’s action more efficient,
there is also Article 12a of the new Regulation, according to which “Each Member State shall, for the purposes of this Regulation, designate a service (the ‘anti-fraud coordination service’) to facilitate effective cooperation and exchange of
information, including information of an operational nature”.
The exchange of information, and cooperation and coordination between EU
bodies and competent national authorities, are indeed essential and indispensable
elements, as the Italian investigative and judicial experience once again clearly
demonstrates.

4. T
 he new relationship between OLAF and EPPO in the light of
Regulation No 2020/2223

When it comes to relations between OLAF and the European Public Prosecutor’s Office, it should be noted that the newly drafted legislation under discussion
today aims to ensure precise rules that define the relationship between OLAF
and the EPPO.126
Regulation 2020/2223 itself makes it clear that such relations “shall be based on
mutual cooperation, exchange of information, complementarity and the absence
of duplication”.127
In particular, Articles 12c to 12g of the new OLAF Regulation deal with the coordination of work with the European Public Prosecutor’s Office, starting with
alerting the EPPO to criminal conduct (Art. 12c OLAF Regulation) in cases
where OLAF’s administrative investigation reveals a suspicion of criminal activity
– unless they are manifestly unfounded allegations.
In this way, the aim is to create contiguous, but not overlapping, areas of in126 For the latest news on the internal rules of procedure of the European Public Prosecutor’s Office, see G.
Piazzolla, Novità. Approvato il primo Regolamento interno della Procura europea, in Cass. pen., fasc. 6, 2021,
p. 2206 ss.
127 Thus, the new paragraph 4a of Article 1 of the OLAF Regulation.
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vestigative competence, so that, under Article 12d of the new regulation, the
Director-General of OLAF can interrupt an investigation that has been opened
and must not open a new investigation if the EPPO is conducting an investigation
into the same facts.
This relationship, characterized by a ‘continuity of investigations’, between the
two institutions is adequately balanced by the ability of OLAF, under Article 12f,
to carry out complementary investigations to those already initiated by EPPO if
the Director General considers it appropriate – in duly justified cases, and subject
to the obligation to inform the European Public Prosecutor’s Office in writing,
which would in turn be able to oppose OLAF’s initiative if it considers that this
would jeopardise the continuation of its own investigations.
It goes without saying, moreover, that where a complementary investigation is
carried out, this must be done with close cooperation between the two authorities, based on a periodic exchange of information and evidence thus far acquired,
in order to avoid the unnecessary duplication of investigative activities and,
therefore, a waste of the resources employed in the investigation activity.
To complete the picture described above, mention must also be made of the role
of Article 12g, a provision that could be considered the cornerstone of the discipline in question, since it stipulates that the Office must finalise its working
arrangements with the EPPO in order to establish, inter alia, practical arrangements for the exchange of information.
In fact, it is hardly necessary to specify that it is precisely concerning the exchange of information that the resilience and effectiveness of the new structure
of relations between OLAF and EPPO is at stake.128
128 For a more in-depth discussion of the relationship between OLAF and EPPO, see A. Weyembergh - C.
Brière, The future cooperation between OLAF and the European Public Prosecutor’s Office, in New Journal of
European Criminal Law, 2017, 1, p. 62 et seq.; M. Luchtman - J. Vervaele, Investigatory powers and procedural safeguards; Improving OLAF’s legislative framework through a comparison with other EU law enforcement authorities (ECN/ESMA/ECB), Utrecht, 2017, p. 329, who considered that “the establishment of the
EPPO, in whatever form or model, will have consequences for OLAF if both are dealing with the same
substantive field of enforcement, namely PIF. OLAF will remain and should remain the main responsible
authority for internal investigations (into disciplinary misbehaviour) and for administrative investigations.
To which extent OLAF can and should play a role as auxiliary judicial investigators for EPPO depends to
a large extent on the outcome of the investigation”. For an up-to-date reflection on the new legislation
on the matter see F. A. Siena, Il nuovo Regolamento dell’Ufficio Europeo per la Lotta Antifrode (OLAF) un
mosaico complesso, tra alcuni passi avanti e perduranti criticità, in Cass. pen. , fasc. 4, 2021, p. 1390 ss.
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This was put into practice last July with the signing of a working agreement between the Director General of OLAF and the European Public Prosecutor. The
aim of the agreement is to increase the detection of fraud, to avoid duplication
of work, to ensure the integrity and effectiveness of investigations, and to enhance the recovery of misappropriated assets. In particular, the agreement sets
out methods for the exchange of information, transfer of reports and cases, and
mutual assistance between the two bodies, as well as the formalities for the conduct of complementary investigations by OLAF.
In this regard, a few days ago the Chief Prosecutor, in the Committee on Budgetary Control of the European Parliament on 1 October 2021, not only illustrated the importance of the work of EPPO as a systemic element of the Union’s
architecture in place to protect its financial interests, but also stressed the need
for the Prosecutor’s Office to be assisted by all agents involved in the recovery of
European resources, and first and foremost OLAF.
Aware of both the sensitivity and centrality of this point, I can only express,
in addition to my satisfaction with the results achieved at the regulatory level
thanks to the action of the European Parliament, my deepest confidence in the
full achievement of the objective of coordinating the work of EPPO and OLAF,
for the benefit of all those who are committed to combating crimes against the
financial interests of the Union.

5. Conclusions

In the light of the above, therefore, we cannot but welcome the introduction of
the new European Anti-Fraud Office regulation and the consequent change in
the legal framework of reference.
The praiseworthy aspects of the new rules go well beyond the mere strengthening
of the institutions involved in the fight against crimes against the financial interests of the Union; they are projected directly into domain of freedom, security,
and justice, as described in Article 3(2) TEU.129
129 In detail, Article 3(2) TEU regulates the “area of freedom, security and justice without internal frontiers,
in which the free movement of persons is ensured in conjunction with appropriate measures with respect
to external border controls, asylum, immigration and the prevention and combating of crime”. The nomenclature in question dates back to the Tampere Council (15-16 October 1999).
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On one hand, therefore, Regulation No 2020/2223 has the merit of ensuring
that OLAF and EPPO can work to their full potential at such a delicate moment,
in which the pandemic crisis has demanded an unprecedented financial effort
from the European Union, and thus the proper and effective management of
common economic resources is a real necessity.
On the other hand, the current setup of the discipline relating to the functioning
of OLAF represents, without a doubt, a decisive and significant step for supranational investigative coordination, and consequently for European judicial cooperation, in the context of creating an ever-more compact area of freedom, security
and justice.130
I have been arguing for a long time – and unfortunately, I have not been contradicted by reality – that today one of the main threats to the values on which
the European area of freedom, security, and justice is based, is organised crime
of an increasingly transnational nature, which is ever more responsible for the
most serious crimes that damage the financial interests (also) of the European
Union. This is a challenge that the Union must face as a whole, with a common
and coordinated response. The recent EU Strategy for the Fight against Organised Crime 2021-2025, presented by the Commission last July, certainly moves
in this direction.
Since these phenomena have to be tackled in their entirety, the new OLAF regulation is certainly a step in this direction, increasing the effectiveness of its work
and ensuring equally effective cooperation with EPPO.
As Prosecutor Kövesi also said on the occasion of his swearing in before the Court
of Justice, drawing inspiration from Italian magistrates such as Rocco Chinnici,
Giovanni Falcone and Paolo Borsellino, effectively protecting the financial interests of the European Union means protecting the rights of citizens, hence
the values of democracy and the rule of law. OLAF is an important part of this
framework, and it is our task to ensure legal certainty and efficiency in its work.

130 According to M. Chiavario, in Diritto processuale penale, in Enc. dir., Annals, IX, 2016, international
judicial cooperation is identified with all those situations in which “the criminal procedural law of a given
State, or more or less substantial fragments thereof, must be taken into account by the organs of another
State”, until becoming, in the specific case of the European Union, a kind of “mutual basic trust in the
respective criminal justice systems among European States”. On this topic, see also, ex multis, F. Falato,
Appunti di cooperazione giudiziaria, ESI, Naples, 2012, p. 10 ss.
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THE RELATIONSHIP BETWEEN OLAF AND THE EPPO:
COOPERATION AND COMPLEMENTARITY
Ernesto Bianchi
Acting Deputy Director-General, DG Operation and Investigations, OLAF
In this last session I would like to share with you a few reflections on what happens with OLAF now that we have the EPPO in place. When the EPPO was
created, there was an immediate need to adapt OLAF’s regulation to the new,
improved reality. Need to cooperate, no duplication, complementarity between
criminal and administrative investigations are basic principles that we find in the
legislation. A cooperation agreement was signed between EPPO and OLAF, and
regular meetings were put in place to ensure a smooth cooperation between the
two Offices. As early experience suggests, this cooperation is going well. After
all, prosecutors and enforcement authorities in the Member States were used to
working with OLAF, and the other way around.
What does the new architecture mean for OLAF and how do we handle the complexity of a system with multiple actors? It is encouraging to see that the legal
framework of the EPPO and of OLAF have lived up to the impact of reality.
Protecting the EU budget is the core business of the European Anti-Fraud Office, OLAF. We have over twenty years’ experience in tackling fraud against EU
funds. Each year, our investigations and operations lead to recommendations to
recover millions of euros from fraudsters. OLAF also prevents EU funds from
being stolen or lost by recommending precautionary measures even before the
money is paid out, by making administrative recommendations to close loopholes, or by opening inquiries aimed at joining the dots of complex, cross border
fraud schemes that would remain invisible to national authorities acting on their
own. In our inquiries we build knowledge, and we bring together authorities and
bodies that do not usually work together. This is the essence of the work that
we do with the powers that the Commission has entrusted upon the Office with
Regulation 515/97 on Customs Mutual Assistance, which we have used for example in our work on the import of counterfeit refrigerant gas, and on the export
of unsorted plastic waste from Europe. We will continue to need that, and even
more of that, in the future.
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The sophistication of fraud schemes today relies on the capacity to exploit loopholes and blind spots in administrative rules and practice. We have seen that in
our inquiries on Covid-19 related products: the creation of artificially long chains
of intermediaries, and the capacity to identify blind spots between customs controls and the certification schemes for face masks. In our inquiry on the fake offers of vaccines, fraudsters were banking on the absence of a central alert system
functioning across the Member States that would detect and alert the authori.es
of the other Member States about the fake offers. But they were wrong, because
at OLAF we could see what was coming right on time.
Administrative authorities and administrative rules and practice are more and
more targeted by fraudsters, including organised fraudsters and organised crime.
Irregularities and administrative violations are harder to detect and to decipher.
This is why the work of OLAF is so important and will continue to be important.
We bring knowledge of fraud patterns and irregularities that we acquire in our
administrative investigations. We are ready to bring that knowledge together at
European level with knowledge built on criminal investigations.
Knowledge is also the basis for good anti-fraud policies, targeted risk management, and ultimately targeted control. This is clear for example when we look
at the challenge of managing the 800 billion euro of Next Generation EU. In
simple political terms, we just cannot afford to do this wrong. The money of the
RRF is needed now, and every time something goes wrong, precious resources
are stolen from our citizens, our enterprises, our public policies. We can try to
get them back later, but the reality is that recoveries and freezing of assets may
make things right in a few years, but they cannot, do not save individuals from
bankruptcy and companies from going out of business in the near future.
The Commission will authorise disbursements based on reaching milestones and
targets reflecting progress on the reforms and investments outlined in their national recovery and resilience plans. This is a challenge for control and audit bodies that are used to working on projects and costs.
The singularity of the RRF is that Member States’ national control systems will
serve as the main instrument for safeguarding the financial interests of the Union. It means that each Member State will have to ensure effective prevention,
detection and correction of conflict of interests, corruption and fraud, and avoidance of double funding.
OLAF has been involved since the adoption of the recovery facility. We have
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closely followed the development of the anti-fraud provisions included in the legal act that created the facility. We have insisted that Member States should be
required to collect data on final recipients of funds and make this available upon
request.
At this moment, we are helping finalising the screening of all national plans to assess that the requirements on control and anti-fraud measures are met. We want
audit and control arrangements to be concrete and operational, especially when
it comes to the IT tools in place and the collection of data about final recipients.
This is an important task. If the IT-systems or other core elements are not set up
in the correct way from the start it will be more difficult for national and regional
control and audit bodies, for OLAF, for the EPPO and the national judicial authorities to investigate irregularities and suspicions of fraud.
Once the implementation of the investments and reforms has begun, OLAF will
fulfil its mandate by conducting administrative investigations, with an eye on the
biggest risk factors, the cross-border dimension, and emerging trends. Early detection is crucial, and for that we will need to rely on our good cooperation with
the control and audit authorities in the Member States in the first place, and later
on in Brussels. And of course, on our capacity to analyse data. The sooner we
reconstruct the picture of irregulari.es and fraud, the sooner we can take action,
like recommend that money is not paid, or that it is recovered.
The sooner we understand a new pattern or loophole, the sooner we can make
sure that it is known in all of the Member States and that it is closed. Too often
do we see irregularity patterns moving from one Member State to the other. The
sooner we see elements of fraud, the sooner we can report them to the EPPO.
The arrival of the EPPO marks an important milestone in the EU anti-fraud
landscape.
OLAF has been preparing for the start of the EPPO’s operation to ensure that
our current legal framework is updated to mirror the exis.ng rules in the EPPO
Regulation and to further strengthen our capacities and improve our way of working. This has been achieved by concluding the revision of OLAF Regulation and
by updating our internal procedures and working methods. In July, OLAF and
EPPO signed Working Arrangements governing our operational cooperation.
OLAF and EPPO have distinct but complementary mandates. While the EPPO’s criminal investigations and prosecutions ensure the protection of the EU’s
finances by means of criminal law enforcement, OLAF is the body responsible
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for administrative investigations at Union level.
Complementarity of action means in the first place that the two Offices work
together effectively. We have already put in place a system of mutual reporting
of information and indirect access to each other’s case management system on
the basis of a hit/no hit system. We are also working on developing close working
relationships at technical level between the two Offices. Our success in practice will depend on mutual trust. We need to rely on each other, and cooperate
as partners, to ensure the effective protection of the EU financial interests. In
addition to the EPPO, OLAF has also stepped up its cooperation with Eurojust,
Europol, Frontex, the ECA.
Our new anti-fraud architecture that we are all with reason so proud of, is the
beginning, not the end of the journey. Only time will tell if our new architecture
lives up to its expectations. At OLAF we shall certainly give it our best shot,
and we look forward to working together with all trusted partners in the years to
come.
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THE AMENDED OLAF REGULATION:
THE NEW LEGAL FRAMEWORK
Diana Riochet
Legal Officer, OLAF (European Anti-Fraud Office), European Commission131

Summary: 1. Introduction – 2. Working better – 2.1. Stronger investigative tools
for OLAF – 2.2. More coherence between the rules and better coordination – 2.3.
More clarity regarding the law applicable in the course of onthespot checks – 2.4.
More effective and more consistent use of OLAF’s reports – 2.5. Better protection
of procedural guarantees and fundamental rights – 3. Working together with the
EPPO – 3.1. Reporting criminal conduct to the EPPO – 3.2. Non-duplication of
investigations – 3.3. OLAF’s support to the EPPO – 3.4. Complementary investigations – 3.5. Changes in OLAF’s procedures and organisation – 4. Conclusions

1.

Introduction

Over the last years, the anti-fraud institutional and legislative landscape of the
European Union has significantly changed. In addition to establishing the European Public Prosecutor’s Office (‘EPPO’), a new institutional actor in the EU
anti-fraud area, the EU legislator has adopted new rules as regards an older institutional actor: OLAF, the European Anti-fraud Office.
The amendment of the OLAF Regulation (Regulation 883/2013132) is amongst
the most recent changes of the EU anti-fraud legislative landscape.
Recital 45 of the amending Regulation (that is to say, Regulation 2020/2223133
adopted in December 2020) states very clearly why it was necessary to modify the OLAF Regulation. It was necessary to strengthen the protection of the
131 The views set out in this presentation are those of the author and do not necessarily reflect the official
opinion of OLAF or the European Commission.
132 OJ L 248, 18.9.2013, p. 1–22.
133 OJ L 437, 28.12.2020, p. 49–73.
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financial interests of the Union, on one hand, by enhancing the effectiveness
of OLAF’s investigations and, on the other hand, by adapting OLAF’s way to
operate to the establishment of the EPPO.
In that regard, it is important to recall that the EPPO Regulation134 had been
adopted in October 2017 and, by the time when the EPPO was going to start its
operational activities (three years later), it was essential to adopt rules governing
the relationship between the two Offices, in order to increase the effectiveness
of the conduct of their respective investigations.
To put it in very simple words, the changes to the legislative framework governing the conduct of OLAF’s investigations were aimed at allowing OLAF to work
better, and to work with the EPPO.
These are precisely the two main points that will be addressed in this presentation, namely:
• Working better: strengthening the effectiveness of OLAF’s investigative functions and,
• Working together: adapting OLAF’s operations to the establishment of EPPO.

2. Working better

The amendment of the OLAF Regulation is the result of a long and complex legislative process. Without going into details of this process, it is useful to mention
that the European Commission has carried out an in-depth evaluation of the implementation of this Regulation. The Commission’s Evaluation Report135 identified a number of improvements as regards the conduct of OLAF’s investigations,
cooperation with partners and the rights of the persons concerned. That said, it
also identified some weaknesses likely to affect the effectiveness and efficiency
of OLAF’s investigations.
The legislative changes therefore aimed at addressing these weaknesses and reinforcing OLAF’s investigative powers.
At the same time, more powers come together with the need to ensure also appropriate checks and balances. To this end, an important achievement of the new
OLAF Regulation is the fact that, while the changes did not affect the procedural
134 OJ L 283, 31.10.2017, p. 1–71.
135 COM(2017) 589 final.
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guarantees applicable to the framework of investigations, the new Regulation reinforced significantly the protection of procedural guarantees and fundamental
rights, by creating a Controller of procedural guarantees and setting up a new
Complaints mechanism.
The next points of this presentation will provide an overview of the main legislative changes aimed at ensuring that OLAF’s investigative powers are strengthened while also reinforcing the procedural guarantees and fundamental rights of
the persons concerned by OLAF’s investigations.
2.1. Stronger investigative tools for OLAF
In an ever-changing world, it was essential for OLAF to have the necessary
means to follow the money trail in order to uncover modus operandi and fraudulent schemes that become more and more complex. This is why the amended
OLAF Regulation introduced, in a new Article 7 (3a), the duty of competent
national authorities to provide records of transactions to OLAF, as part of their
general duty to assist the Office, under the same conditions as those that apply
to the national competent authorities. Member States are now required to notify
to the Commission the competent authorities through which such cooperation
is to take place.
In addition to that, another important (and new) investigative tool that OLAF
has from January 2021 onwards is the possibility to inspect privately owned devices used for work purposes. This possibility exists with regard to both external
and internal investigations (Articles 3 and 4 of OLAF Regulation).
That said, given that this is an intrusive means of investigation, it was necessary to
put in place appropriate safeguards to frame its use.
More specifically, Article 3 of the amended OLAF Regulation provides that, in
external investigations, OLAF shall subject such devices to inspection only under
the same conditions and to the same extent that national control authorities are
allowed to investigate privately owned devices. In addition, OLAF may inspect
such devices only if it has reasonable grounds to suspect that their content may
be relevant for the investigation, in accordance with the principles of necessity
and proportionality, and this inspection should only concern information relevant
to the investigation.
Likewise, in internal investigations, OLAF may inspect privately owned devices used for work purposes when it has reasonable grounds to suspect that their
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content might be relevant for the investigation. Again, Article 4 of the amended
OLAF Regulation limits the use by OLAF of this tool and puts in place a number
of safeguards. In particular, such access could be subject to conditions set in the
decisions adopted by the relevant institution, body, office or agency, should comply with the principles of necessity and proportionality and should concern only
information relevant to the investigation.
2.2. More coherence between the rules and better coordination
“Coherence” – and the wish to ensure it throughout the entire text of the amended OLAF Regulation - is a key word when it comes to other legislative changes.
As the EU legislator wanted to put in place a coherent framework for OLAF’s
investigations, it has aligned, to a certain extent, the rules applicable to internal
and external investigations. For instance, according to Article 11(3), reports and
recommendations drawn up following an external investigation should, if necessary, be sent to the institution, body, office or agency concerned for it to take
appropriate action, as is the case in internal investigations.
Likewise, the wish to ensure better coordination at national and EU level also
emerges from some legislative changes. One good example in that regard is the
possibility for OLAF, provided for in Article 5 of the OLAF Regulation, to send
relevant information to Member States’ authorities or to the institutions, bodies,
offices or agencies, for appropriate action to be taken, when it decides not open
an investigation. In addition, OLAF is required to send such information, without
delay, where it decides not to open an investigation despite there being a sufficient
suspicion of fraud, corruption or any other illegal activity affecting the financial
interests of the Union. Obviously, before doing so, OLAF should give due consideration to a possible interference with ongoing investigations by the EPPO.
2.3. More clarity regarding the law applicable in the course of onthespot checks
The power to conduct on-the-spot checks and inspections in the Member States
is one of the strongest OLAF’s investigative tools. In doing so, OLAF acts in
accordance with OLAF Regulation and with Regulation 2185/96136. In some instances, Regulation 2185/96 makes the application of OLAF’s investigative powers subject to conditions set out in national law. This is the case, for instance, of
136 OJ L 292, 15.11.1996, p. 2–5.
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Article 7 of that Regulation, which states that OLAF has access to all the information and documentation on the operations concerned, which are required for
the proper conduct of the on-the-spot checks and inspection, under the same
conditions as national administrative inspectors and in compliance with national
legislation.
Over the years, OLAF’s practice of conducting on-the-spot checks and inspections showed that the extent to which national law applies was not completely
clear. In the end, this had an impact on the effectiveness of OLAF’s investigative
activities. This is why, building on OLAF’s practical experience, but also taking
the opportunity offered by the judgment of the General Court of 3 May 2018 in
Case T-48/16, Sigma Orionis SA v Commission, the EU legislator clarified which
is the law applicable in the course of OLAF’s investigations, without changing
OLAF’s powers of investigation.
More specifically, as stated in recital 21 of Regulation 2020/2223, the conduct
by OLAF of on-the-spot checks and inspections in situations where the economic operator concerned submits to the on-the-spot check and inspection
should be subject to Union law alone. This is aimed at allowing OLAF to exercise its investigative powers in an effective and coherent manner in all Member
States. By contrast, when the economic operator concerned resists to an on-thespot check or inspection, the new Article 3 of the amended OLAF Regulation
requires Member States to ensure that OLAF’s action is effective, by providing
the necessary assistance in accordance with the relevant rules of national procedural law.
At this point, and in a different vein, it is important to draw the attention to the
clear intention of the EU legislator to shape, now more than ever, a coherent legislative landscape aimed at efficiently protecting the financial interests of the EU.
For instance, the amending Regulation 2020/2223 makes a clear connection to
another very important piece of legislation adopted at the end of 2020. In its recital 22, the amending Regulation states that, in order to safeguard the financial
interests of the Union, the Commission should take any Member State’s failure
to comply with its duty to cooperate with OLAF into account in considering
whether to recover the amounts concerned through the application of financial
corrections on Member States, in accordance with the applicable Union law.
This is a clear, yet implicit, reference to the new so-called Conditionality Regulation (Regulation 2020/2092 of 16 December 2020 on a general regime of
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conditionality for the protection of the Union budget137). This Regulation allows
acting appropriately, where it is established that breaches of the principles of the
rule of law in a Member State affect or seriously risk affecting the sound financial
management of the Union budget or the protection of the financial interests of
the Union in a sufficiently direct way. Lack of effective or untimely cooperation
with OLAF is listed amongst the possible breaches of the principles of the rule of
law defined by that Regulation.
2.4. More effective and more consistent use of OLAF’s reports
Another improvement that was identified during the evaluation of the implementation of OLAF Regulation concerned the use of OLAF’s reports and evidence
in follow-up proceedings. The rule according to which reports drawn up by OLAF
constitute admissible evidence in national proceedings in the same way and under
the same conditions as administrative reports drawn up by national administrative
inspectors already existed in OLAF Regulation. However, it appeared that this
did not sufficiently ensure the effective use of OLAF’s reports, at least in some
Member States.
Therefore, to increase the effectiveness and the consistent use of OLAF’s reports,
Article 11(2) of the amended OLAF Regulation provides for the admissibility of
such reports in judicial proceedings of a non-criminal nature before national courts,
as well as in administrative proceedings in Member States. The rule providing for
equivalence with the reports of national administrative inspectors continues to apply in the case of national judicial proceedings of a criminal nature. In addition, the
amended Regulation now provides for the admissibility of the reports drawn up by
OLAF in administrative and judicial proceedings at Union level, that is, in judicial
proceedings before the European Court of Justice and in administrative proceedings in the EU institutions, bodies, offices and agencies. This is an important development, in particular in the context of recovery proceedings at both national and
EU level, aimed at recovering EU money unduly spent.
2.5. Better protection of procedural guarantees and fundamental rights
As already outlined, more powers come together with the need to ensure also
appropriate checks and balances. On one hand, two major innovations of the
137 OJ L 433 I, 22.12.2020, p. 1–10.
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amended OLAF Regulation are aimed at reinforcing the protection of procedural guarantees and fundamental rights in the context of OLAF’s investigations, by
putting in place a Controller of procedural guarantees and a Complaints mechanism. On the other hand, the amendment of OLAF Regulation was also the
occasion to introduce, in the Regulation, additional procedural safeguards.
The Controller of procedural guarantees (the ‘Controller’) is an internal function
of control of compliance by OLAF with procedural guarantees and fundamental
rights in the context of its investigations. At the same time, the Controller is a
person, who has qualifications and experience in the field of procedural guarantees, and who is appointed by the Commission based on the procedure provided
for in Article 9a of the amended Regulation. The Controller is administratively
attached to the Supervisory Committee of OLAF, and is fully independent, including from the Supervisory Committee and from OLAF.
The Controller will monitor OLAF’s compliance with procedural guarantees, fundamental rights and the rules applicable to investigations, and will be responsible
for handling complaints submitted by persons concerned by OLAF’s investigations. This means that complaints submitted by other persons (for instance, witnesses or informants) will continue to be dealt with by OLAF, as it was the case
until now.
The new Article 9b of the amended Regulation creates a new Complaints mechanism and lays down the conditions for admissibility of complaints made by the
persons concerned and the procedure for dealing with such complaints. This article shapes the way how the Controller will work.
More specifically, the Controller will examine complaints in a swift and adversarial procedure, by giving the complainant and OLAF the opportunity to provide
comments on or resolve the issues raised in the complaint. The Controller will
suggest solutions to the issues raised in the complaints, and, where necessary, will
issue recommendations.
At this point, it is important to note that OLAF will be able to continue conducting an ongoing investigation. Indeed, the lodging of a complaint does not have a
suspensive effect on the conduct of the investigation. If the Controller finds an
infringement of the procedural guarantees or of the rules applicable to investigations, in particular infringements of procedural requirements and fundamental
rights, the Controller may recommend that OLAF amend or repeal its recommendations or reports. In response, the Director-General of OLAF should take
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appropriate action as warranted by the Controller’s recommendation. However,
the Director-General will also be able, in duly justified cases, to deviate from the
Controller’s recommendations, but will have to provide grounds for such decision. The reasons for doing so should be attached to the final investigation report.
In addition to the rules laid down in the revised Regulation, the Controller will also
adopt implementing provisions for the handling of complaints.
OLAF has prepared itself for the arrival of the Controller. OLAF’s revised Guidelines on Investigation Procedures138 contain new provisions on how OLAF will handle requests and recommendations made by the Controller.
As regards the additional procedural safeguards introduced in the amended OLAF Regulation, it is important to note that the new Article 12e requires
OLAF to comply with the applicable procedural safeguards of Chapter VI of the
EPPO Regulation where it performs, within its mandate, supporting measures
requested by the EPPO. The purpose of this new obligation is to protect the
admissibility of evidence, but also fundamental rights and procedural guarantees.
In addition, while imposing a duty to economic operators to cooperate with
OLAF, Article 3(8) of the amended OLAF Regulation now provides for additional procedural guarantees in the context of on-the-spot checks and inspections. In addition to the right not to make self-incriminating statements, economic operators have the possibility to use any of the official languages of the
Member State where the check takes place, and have the right to be assisted
by a person of their choice, including external legal counsel, during on-the-spot
checks and inspections. However, the right to be assisted by a person of choice
shall not prevent access by OLAF to the premises of the economic operator and
shall not unduly delay the start of the on-the-spot check and inspection.
Finally, the persons concerned have now the right to have access to the final
report drawn up by OLAF following an investigation. This right puts an end to
OLAF’s practice until now, which was not to grant such access, based on established EU case-law according to which access to OLAF’s final reports could be
possible only in the context of follow-up procedures.
However, it is important to note that this right is granted under strict conditions
set out in the new Article 10(3b) of the amended OLAF Regulation: only to the
person concerned, and to the extent that it relates to the person concerned;
138 https://ec.europa.eu/anti-fraud/sites/default/files/gip_2021_en.pdf
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only where OLAF recommends a judicial follow-up and without prejudice to the
confidentiality rights of whistle-blowers and informants, and in accordance with
the applicable confidentiality and data protection rules; and only with the explicit
consent of all the recipients of the report.
Having mentioned the confidentiality rights of whistle-blowers and informants,
this gives the occasion to close this point by also mentioning, in a different vein,
that another important novelty, in the amended Regulation, is the explicit reference to the protection of whistle-blowers. In addition to the reference to their
confidentiality rights, the new Article 10(3a) of the amended OLAF Regulation explicitly provides that the Whistleblowing Directive (i.e. Directive (EU)
2019/1937139) shall apply to the reporting of fraud, corruption and any other illegal activity affecting the financial interests of the Union and the protection of
persons reporting such breaches.
This last point brings us to the end of this (non-exhaustive) presentation of the
main legislative changes aimed at strengthening the effectiveness of OLAF’s investigative functions.
Turning to the second part of this presentation, it is important to see also how the
EU legislator prepared OLAF to work together with the EPPO.

3. Working together with the EPPO

As highlighted at the beginning of this presentation, one of the purpose of the
amendment of OLAF Regulation was to adapt OLAF’s operations to the establishment of EPPO.
Without entering too much into details of these changes, it is important to underline that the amended OLAF Regulation has now new provisions, which mirror provisions in the EPPO Regulation and go beyond. These are the following:
• Article 12c – reporting criminal conduct to the EPPO
• Article 12d – non-duplication of investigations
• Article 12e – OLAF’s support to the EPPO
• Article 12f – complementary investigations
• Article 12g – OLAF-EPPO Working Arrangements

139 OJ L 305, 26.11.2019, p. 17–56.
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3.1. Reporting criminal conduct to the EPPO
The new Article 12c of the amended OLAF Regulation requires OLAF to report
on any criminal conduct in respect of which the EPPO could exercise its competence in accordance with Chapter IV of the EPPO Regulation.
This new provision also sets out the detailed rules on the content of such reports,
which shall contain, as a minimum, a description of the facts, including an assessment of the damage caused or likely to be caused, the possible legal qualification and
any available information about potential victims, suspects or other persons involved.
In addition, it already introduces the principle of non-duplication of investigations, which is developed further in Article 12d, by providing that, where a criminal conduct comes to light during an investigation by OLAF, and the EPPO
opens an investigation following the report provided by OLAF, the latter shall
not continue its investigation into the same facts other than in accordance with
Article 12e or 12f.
In line with OLAF’s reporting obligation to the EPPO, OLAF has put in place
appropriate procedures to report to the EPPO any criminal conduct falling within the EPPO’s competence. This is done via a so-called ‘EPPO crime report’,
which has been put in place by the EPPO. OLAF is required to send such reports
without undue delay before or during an OLAF investigation.
3.2. Non-duplication of investigations
As far as the principle of non-duplication of investigations is concerned, the
amended Regulation contains new rules (in particular, Article 12d, complemented by Articles 12c, 12e, 8(1) and (4)) on mutual reporting obligations, identification of ongoing cases for reporting, assessment of the EPPO’s competence in
new cases. OLAF will discontinue an ongoing investigation or will not open a new
investigation under the conditions set out in Article 5 of the amended OLAF
regulation, where the EPPO is conducting an investigation into the same facts.
In this context, it is important to note that, if OLAF discontinues an investigation, the procedural guarantees laid down in Article 9(4) and the provisions
on OLAF’s investigation reports and the actions to be taken following OLAF’s
investigations will no longer apply.
In order to apply the principle of non-duplication of investigations, OLAF verifies whether the EPPO is conducting an investigation into the same facts. This
verification is done through an indirect access to information in the EPPO’s case
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management system on the basis of a hit/no-hit system, in accordance with the
rules set out in Article 12g(2) of the amended OLAF Regulation. On the other
hand, the EPPO may also provide relevant information to OLAF about cases
where the EPPO has decided not to conduct an investigation or has dismissed a
case, with a view to enabling OLAF to consider appropriate administrative action
in accordance with its mandate. OLAF’s internal consultation process and the
mechanism put in place for reporting to the EPPO allow ensuring compliance
with this principle.
3.3. OLAF’s support to the EPPO
OLAF will also provide support to the EPPO, as foreseen in the new Article 12e
of the amended OLAF Regulation. This support will consist in providing, for instance, information and expertise, forensic analysis, operational support. OLAF
can also facilitate the coordination of specific actions of the competent national
administrative authorities and bodies of the Union. Finally, OLAF may also carry
out investigations in support to the EPPO.
In this context, it is important to note that, where providing support to the
EPPO, OLAF has a twofold obligation. On one hand, it will have to comply with
the procedural safeguards of Chapter VI of the EPPO Regulation, in order to
protect the admissibility of evidence as well as fundamental rights and procedural
guarantees. On the other hand, it shall refrain from performing acts or measures,
which could jeopardise the investigation or prosecution by the EPPO.
3.4. Complementary investigations
As regards the complementary investigations (Article 12f of the amended
OLAF Regulation), they are opened on the EPPO or OLAF’s request. The aim
of such investigations is to facilitate the adoption of precautionary measures or
of financial, disciplinary or administrative action. OLAF is conducting them independently within its mandate, but in close consultation with the EPPO. This
complementarity allows for a combination of criminal and administrative response
to activities detrimental to the EU’s financial interests. It also allows both OLAF
and the EPPO to identify suitable cases and to investigate them, in accordance
with their respective mandates.
The amended Regulation includes provisions on how the two Offices will have to
coordinate their actions. In particular, it provides that the EPPO may object to
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the opening of an investigation by OLAF or to the performance of certain acts
pertaining to the investigation. In such situations, the EPPO has to notify OLAF
without undue delay when the grounds for the objection cease to apply. If the
EPPO does not object, OLAF may open an investigation, which it will conduct in
consultation with the EPPO. If the EPPO subsequently objects, OLAF will have
to suspend or discontinue its investigation, or refrain from performing certain
acts pertaining to the investigation.
3.5. Changes in OLAF’s procedures and organisation
At this point, it is important to note again that OLAF has prepared itself for
these changes. OLAF has been recently reorganised (in June 2021) and has now
a specific unit dedicated to operation coordination with the EPPO. It has also put
in place internal procedures to organise support and work with the EPPO on a
daily basis. In particular, OLAF’s Guidelines on Investigations Procedures have been
modified in order to introduce new provisions governing the activities that OLAF
will perform in cooperation with or in support to the EPPO.
Finally, it is worth mentioning that, as provided for in Article 12g of the amended
OLAF Regulation, OLAF and the EPPO have adopted, in July 2021, a Working
Arrangement, which sets out, amongst others, how the two offices will exchange
information, report and transfer potential cases and support each other in their
respective investigations.

4. Conclusions

This is all new for OLAF, and for the EPPO. The two Offices are working together on a daily basis and are continually improving their practices. As this is only the
beginning of a new and challenging journey together, the future will tell us, in a
few years, what works and what needs to be improved.
With this, we come to the end of this presentation, by adding one last remark:
this revision of the OLAF’s Regulation is surely not the last one. The practice
will show us, how well we did. So, the next rendez-vous is, in a few years’ time, the
Commission’s evaluation report on the application and impact of this Regulation.
We are all looking forward to it.
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THE NEW LEGAL FRAMEWORK CREATED BY THE
AMENDED OLAF REGULATION: A SELECTION OF TOPICS
Jan Inghelram
Director, Legal adviser on Administrative Matters, Court of Justice of the European
Union140

The ‘amended OLAF Regulation’ refers to the 2013 OLAF Regulation,141 as
modified by Regulation 2020/2223.142 The latter regulation is the second
amendment143 to the 2013 OLAF Regulation, which, in turn, repealed the two
first OLAF Regulations of 1999.144 Regulation 2020/2223 is the fourth intervention of the EU legislator in relation to OLAF’s legal framework in little more
than twenty years.
As its title indicates, Regulation 2020/2223 has a twofold objective: organizing cooperation between OLAF and the European Public Prosecutor’s Office
(EPPO) as well as enhancing the effectiveness of OLAF’s investigations.

140 The views expressed in this contribution are strictly personal and not those of the Court of Justice of the EU.
141 Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the Council of 11 September 2013 concerning investigations conducted by the European Anti-Fraud Office (OLAF) and repealing
Regulation (EC) No 1073/1999 of the European Parliament and of the Council and Council Regulation
(Euratom) No 1074/1999, O.J. 2013, L 248/1.
142 Regulation (EU, Euratom) 2020/2223 of the European Parliament and of the Council of 23 December 2020 amending Regulation (EU, Euratom) No 883/2013, as regards cooperation with the European
Public Prosecutor’s Office and the effectiveness of the European Anti-Fraud Office investigations,
O.J. 2020, L 437/49.
143 The first amendment was Regulation (EU, Euratom) 2016/2030 of the European Parliament and of the
Council of 26 October 2016 amending Regulation (EU, Euratom) No 883/2013, as regards the secretariat of the Supervisory Committee of the European Anti-Fraud Office (OLAF), O.J. 2016, L 317/1.
144 Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF), O.J. 1999, L 136/1, and
Regulation (Euratom) No 1074/1999 of the Council of 25 May 1999 concerning investigations conducted by the European Anti-Fraud Office (OLAF), O.J. 1999, L 136/8.
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• First objective: Organizing cooperation between OLAF and the EPPO
Cooperation between OLAF and the EPPO was already announced – and partly
regulated – in Article 101 of the EPPO Regulation.145 It is now further developed in Articles 4a and 12c to 12g of the amended OLAF Regulation, pursuant
to which OLAF and the EPPO have also agreed on a working arrangement on
5 July 2021.146
As to the nature of that cooperation, OLAF is qualified in Regulation 2020/2223
as a ‘partner and privileged source of information for the EPPO’.147 One of the
aspects of this partnership is that the EPPO may request OLAF to support or
complement its activity by conducting administrative investigations.148
This raises interesting legal questions, in particular regarding the application of
procedural guarantees.
Procedural guarantees applicable to OLAF and to the EPPO should in principle
be equivalent. If not, the EPPO could circumvent the procedural guarantees applicable to its own investigations by requesting OLAF to support or complement
its activity by conducting an administrative investigation. This question is, for instance, relevant for searches carried out in the offices of EU institutions. Whereas such a search by the EPPO would only be possible upon judicial authorization,
no such requirement applies to an OLAF investigation.149
The EU legislator, when adopting Regulation 2020/2223, was aware of this potential problem. It ensured that, where OLAF conducts investigations for the
EPPO, “the EPPO and [OLAF], acting in close cooperation, shall ensure that
the applicable procedural safeguards of Chapter VI of [the EPPO Regulation]
are observed”,150 i.e., the procedural safeguards applicable to the EPPO.
145 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
establishment of the European Public Prosecutor’s Office (‘the EPPO’), O.J. 2017, L 283/1 (‘the EPPO
Regulation’).
146 h ttps://www.eppo.europa.eu/sites/default/files/2021-07/Working_arrangement_EPPO_OLAF.pdf (last
visited on 13 October 2021).
147 Recital 5 in the preamble to Regulation 2020/2223.
148 Article 101(3)(c) of the EPPO Regulation as well as Article 12e(1)(c) of the amended OLAF Regulation.
149 The author of this contribution also raised this issue in his contribution to the 2015 International Conference: ‘Procedural guarantees in OLAF investigations: reflections on the impact of the Charter of
Fundamental Rights of the EU’ in Valentina Bazzocchi (ed), EPPO and OLAF investigations: the judicial
review and procedural guarantees (Fondazione Basso – OLAF 2015), 109-117, at 116-117.
150 Article 12e(3) of the amended OLAF Regulation.
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This Chapter VI on procedural guarantees applicable to the EPPO contains two
articles.
The first is Article 41 of the EPPO Regulation on the ‘Scope of the rights of the
suspects and accused persons’. This Article provides that activities of the EPPO
shall be carried out in full compliance with the rights of suspects and accused
persons enshrined in the Charter of Fundamental Rights of the European Union
(‘the Charter’), including the right to a fair trial and the rights of defence.151
Article 41 also provides that any suspected or accused person in the criminal proceedings of the EPPO shall, at a minimum, have the procedural rights provided
for in Union law.152 It continues by citing, in a non-exhaustive way, the right to
interpretation and translation,153 the right to information and access to the case
materials,154 the right of access to a lawyer and the right to communicate with
and have third persons informed in the event of detention,155 the right to remain
silent and the right to be presumed innocent,156 as well as the right to legal aid.157
Some of these rights also exist in the context of OLAF investigations. This is,
for exemple, the case for the right to be informed,158 the right to be assisted by
a person of one’s choice, including a lawyer,159 and the right to be presumed innocent.160 An application of these procedural guarantees when OLAF conducts
151 Article 41(1) of the EPPO Regulation.
152 Article 41(2) of the EPPO Regulation.
153 As provided for in Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the right to interpretation and translation in criminal proceedings, O.J. 2010, L 280/1.
154 As provided for in Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012
on the right to information in criminal proceedings, O.J. 2012, L 142/1.
155 As provided for in Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty and to communicate
with third persons and with consular authorities while deprived of liberty, O.J. 2013, L 294/1.
156 As provided for in Directive (EU) 2016/343 of the European Parliament and of the Council of
9 March 2016 on the strengthening of certain aspects of the presumption of innocence and of the right
to be present at the trial in criminal proceedings, O.J. 2016, L 65/1.
157 As provided for in Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016 on legal aid for suspects and accused persons in criminal proceedings and for requested persons
in European arrest warrant proceedings, O.J. L 2016, L 297/1.
158 Article 9(3) of the amended OLAF Regulation.
159 Articles 3(8) and 9(2) of the amended OLAF Regulation.
160 Article 9(1) of the amended OLAF Regulation.
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administrative investigations for the EPPO should therefore not give rise to any
particular problems.
Some of the procedural safeguards to be complied with by the EPPO do not,
however, exist in the context of OLAF investigations. This is the case for the
right of access to the file. This right does not currently exist in the context of
OLAF investigations,161 whereas an equivalent right of access to the case materials exists in the context of the EPPO.162 Since the EPPO procedural safeguards
will apply, the latter right should also apply when OLAF conducts administrative
investigations for the EPPO. In practice, this could lead to the first exception to
the absence of a right of access to the file in the context of OLAF investigations.
The second article in Chapter VI of the EPPO Regulation on procedural safeguards to be complied with by the EPPO is Article 42 on judicial review.
This Article provides that, as a general rule, national courts have jurisdiction to review procedural acts of the EPPO that are intended to produce legal effects visà-vis third parties.163 It continues by defining some specific issues on which the
EU courts have jurisdiction.164 Article 42 thus implements Article 86(3) TFEU
by determining ‘the rules applicable to the judicial review of procedural measures
taken by it in the performance of [the EPPO’s] functions’.
The situation is, however, different regarding OLAF. OLAF is a part of the European Commission. Its acts (reports etc.) are the acts of an EU institution. National courts do not have jurisdiction to declare acts of EU institutions invalid.
This can only be done by the EU courts.165 It is true that national courts have jurisdiction, within the limits set out by the amended OLAF Regulation,166 to judge
on the admissibility of OLAF reports as evidence in national procedures. This is,
however, not the same as reviewing the legality of that report under EU law, for
which only the EU courts have jurisdiction.
There is, therefore, a fundamental difference between the EPPO and OLAF as
regards the courts having jurisdiction to review their acts. This difference goes
161 Judgment of 1 September 2021, KN v CESE, T377/20, EU:T:2021:528, paragraph 129 and the caselaw cited.
162 Article 7 of Directive 2012/13/EU, cited supra, footnote 14.
163 Article 42(1) of the EPPO Regulation.
164 Article 42(2)-(8) of the EPPO Regulation.
165 Judgment of 22 October 1987, Foto-Frost, 314/85, EU:C:1987:452, paragraph 20. See also, in an OLAF
context, judgment of 3 May 2018, Sigma Orionis v Commission, T48/16, EU:T:2018:245, paragraph 62.
166 Article 11(2).
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back to primary EU law and cannot be set aside by secondary EU law, such as a
regulation. For this reason, it is not immediately clear how, as Article 12e(3) of
the amended OLAF Regulation suggests, the provisions on judicial review applicable to the EPPO could apply to OLAF investigations conducted for the EPPO.
A related issue is that of judicial review of OLAF investigative acts. Thus far,
actions for the annulment of an OLAF investigative act have consistently been
declared inadmissible.167 A potentially effective way to obtain judicial review of
OLAF investigative acts is, therefore, not accessible to persons concerned by
an OLAF investigation. The question will probably arise as to what extent this
situation is compatible with the, at first glance, more far-reaching procedural
guarantees concerning judicial review provided for by Article 42 of the EPPO
Regulation when OLAF conducts administrative investigations for the EPPO.
• Second objective: Enhancing the effectiveness of OLAF’s investigations
A second objective pursued by Regulation 2020/2223 is that of enhancing the
effectiveness of OLAF’s investigations.
This objective finds its expression in several changes, or sets of changes, to the
OLAF legal framework.
A first set of changes relates to the law applicable to OLAF investigations. Regulation 2020/2223 has simplified the legal framework by clarifying (or codifying)
the circumstances in which only EU law, and not national law, applies to OLAF
investigations.
This is the case when OLAF carries out on-the-spot checks and inspections at
the premises of economic operators. National law becomes applicable only if
national authorities are required to give assistance to OLAF because the economic operator opposes on-the-spot checks and inspections. If not, EU law is
the only applicable law. This already followed from the EU General Court’s judgment of 3 May 2018 in Case T48/16, Sigma Orionis v Commission.168 Regulation
2020/2223 has now codified this interpretation.169
Duplication of applicable laws is also avoided when, on the national level, the
167 See, e.g., judgment of 20 May 2010, Commission v Violetti e.a., T261/09 P, EU:T:2010:215, paragraph 73.
168 Judgment of 3 May 2018, Sigma Orionis v Commission, T48/16, EU:T:2018:245, paragraphs 7982. Recital 20 in the preamble to Regulation 2020/2223 explicitly refers to this judgment.
169 See Article 3(4) of the amended OLAF Regulation.
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OLAF report is used elsewhere than in criminal proceedings. In these circumstances, it is no longer possible to contest the admissibility of the report as evidence on grounds that procedural rules applicable to national administrative inspectors and reports would have been violated. Indeed, the restriction that OLAF
reports constitute admissible evidence ‘in the same way and under the same conditions as administrative reports drawn up by national administrative inspectors’
no longer exists when OLAF reports are used as evidence in non-criminal national proceedings, whether they are of a judicial or an administrative nature.170 This
does not mean, however, that the OLAF report is not subject to any control by
the national court. Indeed, the national court can have the validity of the report
checked under EU law through a request for a preliminary ruling by the European
Court of Justice. The EU General Court expressly referred to this possibility in its
judgment of 4 October 2006 in Case T193/04, Tillack v Commission.171
This simplification of the legal framework applicable to OLAF investigations, by
avoiding duplication of applicable laws, should benefit not only the efficiency of
OLAF investigations, but also legal certainty for all parties involved.
A second set of changes resulting from Regulation 2020/2223 relates to the
strengthening, or at least the clarification, of OLAF’s investigative powers.
Regulation 2020/2223 thus introduces a duty on economic operators to cooperate with OLAF and to provide information.172 Such a duty already existed in
the context of internal investigations for EU staff.173 It is new in the context of
external investigations for economic operators. The practical effect of this duty
is, however, limited to the extent that it must be balanced against the right not
to incriminate oneself.174
170 See Article 11(3) of the amended OLAF Regulation, as compared to Article 11(2) of Regulation
No 883/2013.
171 Judgment of 4 October 2006, Tillack v Commission, T193/04, EU:T:2006:292, paragraph 80.
172 Article 3(3) of the amended OLAF Regulation.
173 This duty has always been imposed on EU staff officials, servants and members of EU institutions through
the decision adopted by each EU institution or body by virtue of Article 4(1) of the amended OLAF
Regulation, see Articles 1 and 2 of the model decision annexed to the Interinstitutional Agreement of
25 May 1999 between the European Parliament, the Council of the European Union and the Commission
of the European Communities concerning internal investigations by the European Anti-fraud Office
(OLAF), O.J. 1999, L 136/15. It is now also imposed through Article 7(3b) of the amended OLAF Regulation. See also, insofar as EU officials or servants are concerned, Article 22a of the EU Staff Regulations.
174 See Articles 3(8) and 9(2) of the amended OLAF Regulation as well as recital 25 in the preamble to Reg-
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Regulation 2020/2223 also clarifies that privately owned devices that are used
for work purposes may be subject to inspection by OLAF.175 OLAF already considered that it could inspect such privately owned devices and had adopted internal rules on the way in which such an inspection should take place.176 The EU
legislator has now made explicit OLAF’s power to inspect privately owned devices that are used for work purposes, where OLAF has reasonable grounds for suspecting that their content may be relevant for the investigation. The conditions
for inspecting such devices are those applicable to national control authorities
(for external investigations) or set by the decision which each EU institution and
body is required to adopt by virtue of Article 4(1) of the amended OLAF Regulation (for internal investigations). This specific inspection power of OLAF is
important for the efficiency of its investigations, since it allows OLAF to inspect
privately owned devices used for professional purposes in the context of, for example, a ‘Bring Your Own Device (BYOD)’ programme. This inspection power is
also very delicate, since it is bound to interfere with the fundamental right to respect for private and family life, enshrined in Article 7 of the Charter. This being
said, the fact that OLAF examines information of a private nature does not, in
itself, constitute a violation of that fundamental right.177
Furthermore, Regulation 2020/2223 strengthens OLAF’s investigation powers
by clarifying the Member States’ duty to assist OLAF by transmitting bank account information.178 OLAF already received such information in a number of
Member States, but to ensure an effective approach throughout the Union, the
EU legislator has specified the duty of competent national authorities to provide bank account information to OLAF as part of their general duty to assist
OLAF.179 This confirmation of OLAF’s power to have access to bank account
ulation 2020/2223. See, on such balancing in an administrative context, judgment of 2 February 2021,
Consob, C481/19, EU:C:2021:84, paragraphs 37-48.
175 See Article 3(5) of the amended OLAF Regulation for external investigations and Article 4(2)(a) for
internal investigations.
176 See Article 5 of the Guidelines on Digital Forensic Procedures for OLAF Staff of 15 February 2016
(https://ec.europa.eu/anti-fraud/sites/default/files/guidelines_en.pdf, last visited on 13 October 2021).
177 See, to that effect, judgment of 30 September 2021, Court of Auditors v Pinxten, C‑130/19,
EU:C:2021:782, paragraphs 162-166.
178 Article 7(3a) of the amended OLAF Regulation.
179 See recital 31 in the preamble to Regulation 2020/2223.
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information is undoubtedly the most striking change to OLAF’s investigation
powers resulting from Regulation 2020/2223.
A third change relates to the position of OLAF towards the European Commission, to which it structurally belongs. OLAF has always been independent from
the European Commission insofar as its investigation activities are concerned.180
Regulation 2020/2223 has now extended this independency also to coordination activities.181 This extended independency strengthens OLAF’s position towards the European Commission, as well as towards the Member States, but it
also raises a question of an institutional nature. Article 325(3) TFEU obliges the
Member States to coordinate their action aimed at protecting the financial interests of the Union against fraud and to organise, ‘together with the Commission’,
close and regular cooperation between the competent authorities. An interesting
question is whether this Treaty Article allows the European Commission to pass
on this coordination task, conferred upon it by the Treaty, to an independent
office to which it cannot give instructions.
A fourth and last change to be mentioned is the establishment of a controller
of procedural guarantees (‘the controller’).182 It may be paradoxical to consider
this as a strengthening of OLAF’s position. However, this new function could
further reinforce public trust in OLAF’s fraud prevention mission and tasks, as
the OLAF Supervisory Committee pointed out.183 It thus increases OLAF’s legitimacy, which, in turn, may have a positive effect, for instance, on the follow-up
given to its investigations.
Furthermore, the establishment of the controller is not only a matter of enhancing OLAF’s legitimacy, but also a response to a legal requirement resulting from
the need to respect fundamental rights.184 For interference with fundamental
rights – such as the fundamental rights of defence or the fundamental right to
respect for private and family life – to be justified, case-law of the European

180 See Article 12(3) of Regulation No 1073/1999.
181 See Article 17(3) of the amended OLAF Regulation. The coordination activities are defined in Article 12b
of the amended OLAF Regulation.
182 See Articles 9a and 9b of the amended OLAF Regulation.
183 See Activity Report of the Supervisory Committee of OLAF – 2020, O.J. 2021, C 364/1, paragraph 62.
184 See, on the application of fundamental rights to OLAF investigations, e.g., judgment of 3 May 2018,
Sigma Orionis v Commission, T48/16, EU:T:2018:245, paragraph 104.
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Court of Human Rights185 as well as of the EU Courts186 underlines the need for
adequate protection by the applicable legislation against arbitrary measures. This
protection implies that access to an independent authority must be guaranteed,
which can control the interference with the fundamental right concerned.
This is what the controller is called upon to do. The controller exercises its competence in complete independence, including from OLAF.187 The controller’s task is
to examine complaints regarding OLAF’s compliance with the procedural guarantees referred to in Article 9 of the amended OLAF Regulation, as well as on
the grounds of an infringement of the rules applicable to investigations by OLAF,
in particular infringements of procedural requirements and fundamental rights.188
The competence of the controller therefore covers the whole spectrum of fundamental rights which an OLAF investigation may interfere with, including, for
example, the fundamental right to respect for private and family life.
It is true that the controller’s intervention is not legally binding upon OLAF
since the competence of the controller is limited to giving recommendations to
the Director-General of OLAF.189 It is, however, explicitly provided for that, if
the Director-General decides not to follow a recommendation, he or she must
communicate to the complainant and to the controller the main reasons for that
decision.190 This transparency is a way of protecting a person against arbitrary
measures, which is the ultimate goal of independent control of interference with
fundamental rights. Furthermore, it is specified that the complaint mechanism is
without prejudice to the means of redress available under the Treaties, including
actions relating to compensation for damage.191
A further limitation to the controller’s competence follows from the fact that the
controller can only intervene if a complaint is lodged or if the Director-General

185 Case of Société Canal Plus and Others v. France, judgment of 21 December 2010, No 29408/08, paragraph 40.
186 See, to that effect, judgment of 2 March 2021, Prokuratuur (Conditions d’accès aux données relatives aux
communications électroniques) (C‑746/18, EU:C:2021:152, paragraph 51 and the caselaw cited).
187 Article 9a(6) of the amended OLAF Regulation.
188 Article 9b(1) of the amended OLAF Regulation.
189 Article 9b(5) of the amended OLAF Regulation.
190 Article 9b(7) of the amended OLAF Regulation.
191 Article 9b(8) of the amended OLAF Regulation.
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of OLAF requests the controller for an opinion.192 The controller cannot intervene on his or her own initiative, whereas the complaint mechanism is only effective insofar as the person concerned is aware of a possible violation of his or
her procedural guarantees and/or fundamental rights. This is often not the case
in situations which have an important impact on those guarantees, namely when
OLAF decides not to inform a person of an investigation under Article 9(3) of
the amended OLAF Regulation or decides to defer the right to be heard under Article 9(4) of the amended OLAF Regulation. Precisely in situations where
control would be necessary, it could not be exercised, unless the Director-General takes the initiative of requesting the opinion of the controller. The fact that
the EU legislator explicitly mentions ‘the decision to defer informing the person concerned under Article 9(3)’ as a reason for requesting the opinion of the
controller can be seen as an invitation to precisely do so in a situation where the
person concerned is not able to file a complaint.
To conclude this brief overview, Regulation 2020/2223 has introduced some
important changes to OLAF’s legal framework. It has made OLAF ready to cooperate with the EPPO, it has strengthened OLAF’s powers to the benefit of
OLAF’s own investigations but also, when OLAF conducts investigations for the
EPPO, to the benefit of the EPPO, and it has increased OLAF’s legitimacy by
establishing an independent control of OLAF’s compliance with procedural guarantees and fundamental rights. OLAF is clearly fit for the future.

192 Article 9b(9) of the amended OLAF Regulation.
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CONCLUSIONS
Andrea Venegoni
Magistrate, Italian Supreme Court

On 1 June 2021, the European Public Prosecutor’s Office (EPPO), began operating. Its competence, as is well known, concerns crimes related to the financial
interests of the Union, at a time when the Members of the Union, including Italy,
are about to receive a large amount of funds from the EU as part of the plan to
deal with the crisis resulting from the pandemic.
Control of the use of these funds, the prevention and suppression of related fraud
has become a central issue not only from a legal point of view, but also from an
economic and social one.
The conference was extremely interesting, and in summarising its content we
must once again express our genuine and sincere thanks to the Basso Foundation,
the organiser of the event, always attentive to the developments of the European
Public Prosecutor’s Office.
Unfortunately – and this is by no means the Foundation’s fault – I note that the
conferences on this subject are never well attended, and risk becoming regular
events for the usual enthusiasts of the subject, mainly academics and those who
have had the opportunity to work within the European bodies that are directly
involved.
This is a pity, because those who are absent cannot grasp what, in my opinion, is
the characteristic of the subject, which emerged from yesterday’s and today’s
conference, and which I would summarise in one word: liveliness.
There is no doubt that the battlefield against fraud against the EU, or to use another term, the protection of the financial interests of the Union, is a particularly
vital field of law, in which EU law and criminal law are intertwined, in order to be
the most advanced point of what today may rightly be called ‘European criminal
law’, an expression that until recently was still viewed with suspicion among scholars and practitioners, and that the establishment of the EPPO has made even
more evident.
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Today, however, even those who were more reluctant to do so in the past cannot
ignore the developments in the field because the office that has been the focus
of attention at this conference, as recalled by Chief Prosecutor Laura Kovesi
in the introductory session chaired by Councillor Ignazio Patrone, is something
completely novel on the European scene. It is not an office for the coordination
of criminal investigations, it is not an office for administrative investigations, but
a real judicial investigation office, with a European dimension – albeit unitary,
constituting a single entity – that conducts criminal investigations that may lead
to a criminal trial before the judicial authority of a Member State.
The area of combating fraud against the Union’s financial interests thus proves
to be an authentic ‘training ground’ for the creation of a European criminal law
and for the establishment of the objective of a common area of justice, including
criminal justice, in the Union, which was at least envisaged by the Maastricht
Treaty, if not earlier, and to which the Honourable Ms Chinnici rightly referred.
Moreover, by a twist of fate, the beginning of EPPO’s operation coincides with
an extraordinary historical moment as mentioned earlier, namely the disbursement of a huge amount of European resources to tackle the pandemic crisis; resources that fall under the concept of “financial interests of the Union” (although
not strictly speaking part of its budget), and therefore fall within EPPO’s competence, as recalled by Vice-President of the Superior Council of the Magistracy,
the Honourable Mr Ermini.
Last but not least, the significance of the institution of the EPPO in terms of European integration, highlighted by President Ippolito, is no less important, since
it is a clear expression of the manifestation of “Unionist” instances within the EU,
to which it can give further impetus compared to “intergovernmental” visions.
However, there is no shortage of problems and the conference rightly focused on
three of them: the material competence of EPPO in relation to the PIF Directive, the functioning of the EPPO itself, in particular in this first phase, and the
relationship with OLAF.
As emerged from the session coordinated by Professor Parisi, the fraud dealt
with by the EPPO concerns a particular type that was illustrated by the Honourable Mrs Hohlmeier, which involves contributions, funds, and subsidies granted
to States. As Dr Giuffrida pointed out, they involve a typical European supranational interest, not of one State prevailing over another, but of the Union as a
whole and, it is worth specifying, not so much of the Union as an institution, but
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of individual European citizens – given that even a single euro subtracted from
the purpose for which it is granted represents a loss for the citizens who are the
beneficiaries of the work or of the infrastructure that should be built with that
money. It is a fact, recalled by Mr Bianchi of OLAF, that the perpetrators of
fraud in these sectors are now more and more skilled and specialized, and for this
reason, the investigations first of all require an equally capable judicial police;
in this sense, as pointed out by General Cuneo, Italy can boast the experience
of the Guardia di Finanza, to which the whole of Europe looks as an example.
However, adequate human and technological resources are necessary, and some
mechanisms probably need to be smoothed, as emerges from the statistics on
the transmission of information from the European Court of Auditors/OLAF/
EPPO, shown to us by Ms Laszuk.
In addition to these problems, the session coordinated by Professor Ligeti then
highlighted purely legal issues relating to the PIF Directive and its implementation in individual states. On the first point, Councillor Salazar recalled the issue
of legal foundation, and the question still remains as to how European criminal
law could have evolved if, when the PIF Directive was adopted, the EU had dared
to retain the legal basis proposed by the Commission, TFEU Article 325, instead
of turning to TFEU Article 83. It is well known, in fact, that the latter provision limits intervention in EU criminal law to the adoption of common minimum
standards, expressly providing for the directive, that TFEU Article 325, unlike its
predecessor TCE Article 280, no longer contains a prohibition on intervention in
criminal law; not only does it not impose ‘downward’ constraints, but, if anything,
it imposes them upward, establishing that regulatory interventions based on it
must provide for “effective, preventive and deterrent” sanctions, and does not
contain any constraint on the form of the regulatory instrument, so that – in
theory – not only could the EU have intervened in the area of substantive criminal law in the fight against fraud by means of a directive, but also by means of
a regulation and, in that case, the development of European criminal law would
have been quite different. This perhaps represents, in a certain sense, a missed
opportunity, because it will probably take many years before a new intervention
in this field is justified, unless new and currently unforeseeable events lead the
EU to a significant change of pace.
The directive, however, poses many problems in its implementation, as mentioned by Professor Sicurella, and this has been experienced on this occasion in
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our country too, where the mode of transposition of the PIF directive, through
Legislative Decree 75 of 2020, has achieved a sort of ‘cold fusion’ in which the
opportunity was not taken for a wide-ranging intervention, but rather it was coordinated using existing rules. This creates problems of interpretation, for example with regard to attempted tax offences, which this mode of transposition has
introduced for transnational VAT fraud with damage exceeding 10 million euro,
but which leaves open some possible questions about the fact that in instances of
VAT fraud, the punishability of attempted offences only applies to some, not to
mention the different treatment that is made on this point on tax fraud between
direct and indirect taxes, the reasonableness of which could also be questioned.
Historically, therefore, the implementation of a directive always creates some
problems, the greatest of which, anyway, is represented by the fact that each
State implements it in the light of its own national principles, thus allowing the
persistence within the EU of a fragmentation of legal systems that certainly does
not help the fight against fraud. In this sense, the EPPO, as a unitary office with
the possibility of conducting a single transnational investigation, concentrated
in a single State, can represent an effective answer, even if Professor Ruggieri
has highlighted the pitfalls for the condition of the suspect that lurk in certain
mechanisms provided for by the regulation: for example, for the choice of the
delegated prosecutor who will conduct the transnational investigation; these are
fundamental choices for the investigation, and to which the defence remains extraneous and without the possibility of immediate intervention.
On this point however, let me note with apologies for the inelegance of a self-citation, that an article of mine from many years ago, specifically 2012, entitled
“Some good reasons for the establishment of a European Public Prosecutor’s
Office”, opened with the account of a real case that I had witnessed during my
years of service at OLAF, concerning a transnational fraud between Bulgaria and
Germany, in which the investigation had necessarily been split between the two
judicial authorities but had ended in the opposite way, on the basis of the same
evidence, with the conviction of the defendants tried in one country and the
acquittal of the defendants tried in the other.
The added value of the EPPO is also to address similar weaknesses typical of
cross-border investigations in terms of obtaining and circulating evidence within
the EU.
However, to return to the current situation, the EPPO at this early stage is still
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understandably facing a series of problems, including very practical ones, that
affect its functioning, which emerged very clearly in the session coordinated by
Professor Bachmaier; legal questions on the interpretation of the rules of the
regulation, about which Mr De Matteis spoke – problems in the composition of
the definitive “team”, in particular in the choice of the EDPs, to which Italy itself
is no stranger – with striking cases such as that of Slovenia, the government of
which is refusing to send the names to the College to choose, and about which
the European Prosecutor from Italy, and deputy chief prosecutor of EPPO, Mr
Danilo Ceccarelli, spoke: issues related to the organization of the “permanent
chambers” at central level, essential bodies for the functioning of EPPO by
taking key decisions in investigations. In this case, the problem, which was also
widely foreseen during negotiations for the approval of the regulation, concerns
the possible imbalance in workloads that could be created between European
prosecutors from States with few cases, and European prosecutors from States
with a large number of investigations. There was intervention on the distribution
of the former in more than one permanent chamber as pointed out by Ms Ingrid Maschl-Clausen, European Public Prosecutor from Austria. Dialogue with
national authorities is therefore essential, as highlighted by Mr Tomas Krusna,
European Public Prosecutor from Lithuania, without forgetting that EPPO also
has a “political” responsibility before the most democratic institution of the EU,
the European Parliament. The concept of accountability of the EPPO will be
very important to assess its functioning, although it should not be at the expense
of the independence of the office, and so the issue of disciplinary action against
EPPO prosecutors, in particular by Member States, is very delicate, as mentioned by Mr Nicholas Franssen.
Another crucial point in the functioning of the EPPO is its relationship with
OLAF, the European Anti-Fraud Office, which may rightly be considered a close
relative.
It may appear strange, albeit only to those unfamiliar with the protection of the
Union’s financial interests, that a large part of the discussion was devoted to relations with OLAF, a body to which TFEU Article 86 makes no reference, rather
than to relations with the body mentioned in that provision, Eurojust.
The truth is, as is well known, from out of the wording of the rule according to
which the EPPO was created “from Eurojust”, in Italy we translated this using
the expression as “a partire da Eurojust” – an essential point of its functioning are
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its relationships with OLAF.
The reason for this is clear: OLAF was, in the pre-EPPO landscape, the EU body
specifically dedicated to conducting investigations in the field of fighting fraud
against the financial interests of the Union. Of course, OLAF investigations were
and are administrative not criminal, but they have two characteristics: for the
purposes of OLAF investigations, the territory of the European Union is unitary,
in the sense that OLAF can move freely within it without national barriers, and,
under certain conditions, OLAF can also obtain evidence in third countries. In
addition, on the basis of provisions contained in the EU Regulation on OLAF
investigations, which are directly applicable in the States, evidence can be transferred from the administrative level to the criminal level and then used in the
latter.
It is therefore clear that with the establishment of the EPPO that the risk of
overlapping the action of the two bodies was considerable; for this reason, beyond
the provisions of the EPPO regulation on relations with OLAF, the latter also
has a new, specific regulation, No. 223 of 2020, to regulate its relations with the
EPPO.
In the session coordinated by Councillor Birritteri of the General Prosecutor’s
Office of the Court of Appeal, it was made clear that the establishment of the
EPPO did not lead to the disappearance of OLAF, as it had been feared. The new
Regulation confirms this, as recalled by Ms Riochet and Mr Bianchi, Director
of an OLAF department, by recalling the essential role of OLAF in supporting
the actions of the EPPO in certain areas such as customs fraud, through the
existence of the ‘complementary investigation’ provided for by the above-mentioned Regulation, which does not contradict the general principle of alternating
between criminal investigation of the EPPO and the administrative investigation
of OLAF enshrined in the Regulation of the European Public Prosecutor.
With this background, the question of defence rights in OLAF investigations
remains open, in particular in the light of the relationship with EPPO investigations. This is a delicate aspect, on which Dr Jan Inghelram, of the Court of
Justice, dwelt, recalling that although over the years the defence guarantees in
OLAF proceedings have become more and more similar to those in criminal proceedings, the issue is still difficult to define, especially when the results of OLAF
investigations may pass from the administrative level to the criminal.
Many issues remain unresolved, although it is to be welcomed that, despite all the
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difficulties, the EPPO has begun to operate.
In this regard, I am pleased to link the timing of this conference with a personal
memory. These days represent for me the 30th anniversary of my entry into the
judiciary, the ministerial decree of my appointment being dated 1 October 1991.
It is very likely that today or yesterday, the 7th or 8th of October, was the day on
which, exactly thirty years ago, I made my first entry as an auditor in a judicial
office which, I still remember exactly, was the Labour Court of Genoa.
Well, if someone had told me then that, thirty years later, we would be at a conference discussing the functioning of the already-existing European Public Prosecutor’s Office, I would probably have looked at my interlocutor as if they were
mad. It must be acknowledged, therefore, that in this field reality has surpassed
fantasy.
One cannot, therefore, fail to be amazed and astonished at the progress made in
just a few years by European criminal law in creating a genuine common criminal
justice area in Europe, of which it can be said that the EPPO is currently the
most advanced.
Now, of course, we are moving from words to deeds in the sense that with the
start of the operation of the Office, we will see whether and how the system designed by the regulation is really effective in investigating and prosecuting fraud
against the financial interests of the Union ‘on the ground’, which, as stressed at
the conference, is the interests of every European citizen.
In this sense, the Rome conference was undoubtedly extremely fruitful, and must
not represent the end of a path that began about ten years ago by now; instead
it will no doubt be the first of a series of meetings in Italy and in Europe, on this
innovative new office, and so those who wish in the future to know it better and
to learn more about the subject of protecting the Union’s financial interests and
European criminal law will undoubtedly have new and interesting opportunities
to do so.
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CONCLUDING REMARKS BY THE SCIENTIFIC COMMITTEE

The conference had contents of high value and saw the attendance, finally also in
the presence, of European specialists in criminal law, academic and practitioners,
and European agencies’ representatives that have competence in the protection
of the financial interests of the Union.
A first consideration must be made: the legal framework of reference, since the
last Conference in 2018, organized by Fondazione Basso in Rome within the
framework of the Commission’s Hercule program, has profoundly changed: the
PIF directive (Directive (EU) 2017/1371 of the European Parliament and of the
Council of 5 July 2017, laying down rules for the “fight against fraud affecting
the financial interests of the Union through criminal law”) was implemented in all
Member States where it is applicable (excluding Denmark based on its opt-out
decision), while the European Public Prosecutor’s Office, now familiarly known
as EPPO in all EU languages, after a long period of gestation it became operational on 1st June 2021 and it is dealing with the first cases and carrying out the
first investigations. We therefore moved from the plan of proposals and programs
to that of the application of current legislation, that is to say the commitment of
all the institutions and agencies of the Union to effectively make the instruments
at their disposal work, even if limited, in order to have an ever-greater protection
of the common good represented by the budget and ultimately by the wealth of
European citizens.
A second remark emerged from the conference works: the criminal protection
of the common budget finally implemented, albeit in largely imperfect ways, is a
necessary but not sufficient condition in order to prevent European funds from
being distracted, stolen or spent for purposes other than those for which they
were intended: the forthcoming entry of very large sums into state budgets in
order to allow a rapid exit from the serious crisis caused by the pandemic in progress, must not become an occasion for a further entry of the underworld into
the illicit hoarding of precious resources: to do this , in addition to the efficiency
of the EPPO, full and loyal collaboration of the national authorities at all levels
will be required, first of all in the clarity of the distribution and financing criteria
and in the capillary control over their expenditure, which is often lacking and
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lacks, at national level , as emerged from some reports.
A further remark and a commitment for the future emerged from many interventions and in particular from the non-formal greeting addressed to the Conference by the European Public Prosecutor Kövesi: EPPO is not and must not
be yet another coordination office, nor a network of national prosecutors and
not even a European agency that shall address national authorities through recommendations: EPPO is and intends to be a unitary office that operates in 22
Member States through European Delegated Prosecutors fully integrated into
their national systems.
Obviously, to pursue its aims, EPPO will need to establish a continuous and loyal
collaboration with all the other subjects that have competences in criminal matters and in the field of control of European public expenditure: Court of Auditors,
Eurojust, Europol, OLAF; it will be necessary to overcome obstacles, old and
new, in order to communicate relevant data and news, it will be necessary to
prevent collaboration from remaining on a purely formal and bureaucratic level.
These are not easy commitments, which obviously will have to concern not only
the horizontal level of the institutions and offices of the Union, but obviously also
the vertical relations with the national investigative and judicial authorities, which
are so different from one country to another.
As we wrote in the concluding remarks of the 2018 conference “There is no
doubt that cooperation between Eurojust and the EPPO, and between the latter
and OLAF will be a salient and necessary feature of the future scenario, not only
from an operational but also from a strategic point of view. This is because the
three bodies, although having different functions, will need to engage in dialogue
and assist each other in relation to different contexts. With a view to cooperation
on cases concerning cross-border PIF offences that also affect the territory of
third states, or Member States that do not participate in the EPPO, it is important that Eurojust be composed of national representations from all 28 current
Member States of the European Union, plus liaison magistrates from Norway,
Switzerland, the United States of America and Montenegro, with whom Eurojust
has concluded cooperation agreements and to whom it can provide support in the
event that investigations and prosecutions affect them.”
Today we can only confirm this point with even more force, which is essential for
the immediate and near future.
EPPO has in itself the possibility of becoming, as required by art. 86 of the
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TFEU, a first true European judicial body, thereby also opening the way to future
developments, as provided for in the fourth paragraph of the aforementioned
article: “extending the powers of the European Public Prosecutor’s Office to the
fight against serious crime having a cross-border dimension” : but to do this it
will need to establish a virtuous model of efficiency and reliability, towards which
everyone will need to work without unnecessary questions of regulation of borders and competence.
Also on the Italian national level, the entry into operation of the EPPO represents at the same time a challenge and an opportunity. A challenge because the
Italian criminal justice system, while it certainly has one of the highest models of
independence and autonomy of magistrates and offices, unfortunately presents
extremely high levels of slowness which often translate into ineffectiveness. An
opportunity, as the continuous comparison with other national systems and with
a European authority such as EPPO will create opportunities to rethink some
organizational and procedural junctions of the national system. Certainly, we will
have to change mentality, as well as regulatory provisions, getting used to working
in a non-national but at the same time non-international environment: integrated systems that work together towards a single result.
This will be one of the bets, and Fondazione Basso intends to continue its common reflection on these issues over the next few years.
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ADDENDUM
THE EUROPEAN PUBLIC PROSECUTOR IN THE AREA
OF FREEDOM, SECURITY AND JUSTICE
Nicoletta Parisi
Professor of international law, Catholic University of Sacre Heart

I would like to take my cue from a very topical event: the recent news (October
20th, 2021) of the arrest of fourteen people (four in Italy the others residing in
North Upper Bavaria) and the seizure of thirteen million euro of assets in Germany as part of economic and financial investigations delegated by the European
Public Prosecutor’s Office to the German and Italian authorities in relation to
alleged international tax fraud in the trade of luxury cars and drug trafficking.
Also involved in the proceedings is the execution of a European arrest warrant
against ten of the suspects.
This event allows us to better reflect on the added value that derives from the
establishment of a European Public Prosecutor’s Office that works by taking advantage of both the instruments of mutual recognition established by the Union,
and the cooperation of the responsible bodies of the Member States in individual legal systems for the prosecution of criminal conduct. In the case before us,
the military command Guardia di Finanza (finance police) of Milan executed two
orders – one from the German judicial authority, and the other from the GIP
(preliminary investigation judge) of the Court of Milan – issued by Italian judicial
authorities at the request of EPPO.
The European Public Prosecutor’s Office is one of the instruments set up in the
Union Treaties to achieve the objective of creating an area of freedom, security
and justice193 by exercising powers of action within a framework of shared competence194. The EPPO was established under TFEU Article 86, as an exercise
193 TEU Article 3(2).
194TFEU Article 4(2)(j). In relation to this type of competence, Protocol 25 annexed to the Treaties specifies
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in enhanced cooperation between 22 Member States of the Union. Certainly,
one cannot hide the dangers to the uniform application of EU law that would be
derived from the establishment of a Prosecutor’s Office operating in only some
of the Member States: the current fragmentation of the European criminal law
enforcement area is in fact the cause of the low effectiveness of certain European actions in combatting crime and, consequently, underlies the need to provide the Union with such a body. However, the area of freedom, security and
justice was already extremely segmented even before the establishment of the
Prosecutor195. Therefore, the establishment of the Prosecutor’s Office as a result
of enhanced cooperation is certainly regrettable, but it represents an important
step as an operational tool in the fight against transnational crime affecting the
financial interests of the Union196.
The tasks entrusted to the Public Prosecutor’s Office by the Treaty are part of a
very important stage of the judicial process, namely the investigation and prosecution of the perpetrators of unlawful conduct (and their accomplices) prejudicial
to the Union’s financial interests197. It also has the task of prosecuting such conthat ‘the scope of this exercise of competence only covers those elements governed by the Union act
[from time to time] in question’. Certain powers of action also contribute to the realisation of the area
of freedom, security and justice in the field of coordinating, supporting and supplementing the powers of
the Member States, which cannot, however, result in the harmonisation of national laws and regulations
(TFEU Article 2[5]): this concerns administrative cooperation between the competent departments of
the Member States and between those departments and the Commission (TEU Article 6[g] and TFEU
Article 74); and the field relating to crime prevention (TFEU Article 84).
195 See Protocols 19 to 22 and Declaration 56, whereby the United Kingdom (albeit now no longer part of
the Union) and Ireland participate on an opt-in basis (i.e. declaring on a case-by-case basis that they wish
to take part in the adoption and application of individual measures, including those relating to the Schengen acquis); Denmark is excluded (opted out), retaining the option to decide whether to bind itself, within
the Union and at intergovernmental level, with the other Member States in respect of individual measures
of the Schengen acquis. The effectiveness of the Nice-Strasbourg Charter (which is certainly fundamental
to criminal law) is also limited for the United Kingdom and Poland (Protocol 30 and Declarations 61 and
62). Finally, it is a matter of record that the control of the Court of Justice was destined not to extend
to acts in the field of criminal law within the framework of the extinct third “pillar” of the Union if they
concerned the United Kingdom, even after the end of the transition period established by the Treaty of
Lisbon (30 November 2014).
196 On the economic scale of fraudulent activities affecting the financial interests of the Union – 32nd Annual
Report on the Protection of the European Union’s Financial Interests and the Fight against Fraud (2020),
COM(2021) 578 final of 20 September 2021, specific paragraph 6.
197 On the European Union Directive of 5 July 2017, no. 2017/1371 we refer to N. Parisi and D. Rinoldi, ‘Lawful economy’ and the protection of the EU budget through criminal law, in The Criminal Law of Globalisation,
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duct in the national courts198.
These tasks give rise to the judicial nature of the Prosecutor’s Office, which must
be able to exercise its powers independently of both EU institutions and national
authorities199.
A model of competition between courts at different levels has thus been created,
based on the principle of subsidiarity, with each national court being responsible
for the trial stage.
The fact that the individual is at the heart of the area of freedom, security and
justice – and therefore also of the establishment of a Public Prosecutor’s Office,
set up to protect the financial interests of the Union’s citizens – can be appreciated from the very beginning of judicial cooperation in criminal matters within
the European Union.
The latter was in fact the result of the realisation that there was a need for concerted action at a containment level, to ensure that the system of free movement
of goods, persons, and capital was not rendered ineffective by the simultaneous
free movement of terrorists, ‘dirty’ capital, illicit services, etc. The first framework decisions based on the principle of mutual recognition of judicial decisions
in criminal matters were undoubtedly driven by security concerns; however, they
did not fail to pay attention to the protectionist dimension, which has been refined over time thanks to the contribution of European standards and European
domestic and international case law. The entry into force of the Lisbon Treaty –
with its well-known institutional arrangements200 – is certainly responsible for a
more guarantee-based approach.
It must be borne in mind, however, that this destination contains a strong element of discontinuity with what has happened in relation to the internal market.
The principle of mutual recognition in criminal matters was in fact born with a
dual spirit: the perspective in which the Member States have placed themselves
since the entry into force of the Treaty of Amsterdam – and which is still evident
in the wording of Article 82 of the Treaty on the Functioning of the European
2017, nos.3-4, p. 409 ff.
198 TFEU Article 86(2). On the usefulness of the latter role see COM(2011) 293, 26 May 2011, par. 4.3.
199 This agency fundamentally differs from Eurojust, which is qualified, in relation to its functions, as an
administrative body: Corte Cost. it., 15 April 2011, no. 136, Manfredda, par. 6.1.
200 See, from among a vast body of literature, D. Rinoldi, Lo spazio di liberta`, sicurezza e giustizia nel diritto
dell’integrazione europea. I. General principles and penal aspects, Naples, 2012, ch. I.
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Union – accepts mutual recognition primarily as a mode of cooperation between
national authorities belonging to different spheres of government. In short, the
approach adopted is that the European area of criminal justice is a container for
judicial cooperation between States: that is, each Member State asserts its own
criminal jurisdiction even in the presence of criminal conduct with a transnational
dimension and of relevance to the Union and, consequently, the jurisdiction is
split between national sovereignties and not between authorities belonging to the
same legal area. From here there follows – and here is the second spirit of the
matter – a useful harmonization activity on the regulatory level of guarantees in
favour of individuals (defendants, suspects, convicted persons and victims) involved in the inter-state proceedings: TFEU Article 82(2)(2) (as well as the same
heading that opens Chapter 4 of Title V, dedicated to the area of freedom, security and justice) is clear: the harmonisation of guarantees in criminal proceedings
may be carried out insofar as it is “necessary to facilitate the mutual recognition
of judgments and judicial decisions in criminal matters having a cross-border dimension”201.
On the contrary, in the original dimension accepted within the legal system of
the European Community, mutual recognition is a principle that mainly serves
people living in the European economic area known as the “internal market”:
within this ‘container’ it is people, not government authorities, which take centre
stage.
This is the dimension of mutual recognition (and of the confiance mutuelle [mutual
trust] implied in the latter) that should also be accepted in the area of European criminal law enforcement: it is a dimension that goes beyond a cooperative
relationship between agencies, but instead concerns the dimension of relations
between the individual and the Union. In other words, European legislation to
combat crime, implemented through the principle of mutual recognition, is acceptable in the light of the principles of the rule of law if it is primarily aimed at
strengthening the size of guarantee, i.e. whether European citizens (and, more
broadly, anyone involved in criminal proceedings) can have confidence in the Union’s legal system202.
201 See also Article 67(3) TFEU.
202 This is also stated in the Stockholm Programme - An Open and Secure Europe Serving and Protecting the
Citizens, adopted by the European Council on 10-11 December 2009, OJ C 115, p. 1 ff., specifically
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In any case, it is against this legal background that the establishment of the European Public Prosecutor’s Office is a “systemic”203 innovation, capable of verticalizing relations within the European Union, between it and its Member States.
The European Public Prosecutor’s Office cannot in fact be ascribed to the category of instruments of judicial cooperation between States, if only because its jurisdiction is destined to take away the sphere of exercise of sovereign powers from
national criminal courts, depriving them of powers of investigation – albeit limited
to a sphere of criminally relevant conduct, at present those affecting the Union’s
financial interests – and of decisions on the commencement of prosecutions and
therefore the exercise thereof. On the decision of the European Public Prosecutor’s Office, the prosecution will in fact be localised into the national legal system
that has the closest link with its exercise (for example because the material to form
evidence in the criminal proceedings necessary to ascertain responsibility for the
offence is concentrated in that country, or because the alleged perpetrators are
held by the authorities of a certain Member State, and so on).
The EPPO is able to replace – at least in part, precisely and also because of the
fact that the Prosecutor’s Office is established on the basis of enhanced cooperation – but not eliminate, the “horizontal” relations of judicial cooperation, which,
as shown by the news story mentioned at the beginning of this contribution, can
contribute to strengthening the incisiveness of its action.
In conclusion, I would like to contribute these few reflections to highlight how the
European Public Prosecutor’s Office fits fully into the genuinely personal dimension that the European area of freedom, security and justice assumes.
It is an instrument aimed at ensuring greater effectiveness of criminal prosecution in the face of criminal activity against the common good par excellence of
the Union (i.e. its budget), setting it before the judge best placed to administer
the proceedings, to the benefit not only of the effectiveness of the action of the
Organisation, which will be able to enjoy greater financial resources subtracted
from fraudulent conducts, but above all of the people who enjoy the benefits of
common European policies. This has become clear, among other things, from
points 2.4. and 1.1.
203 G. Tesauro, Una Procura Europea per l’Europa del futuro, in Aa. Scritti in onore di Ugo Draetta, Naples,
2011, p. 721 ff.
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the priorities that have emerged since March 2020: fraud against the financial
interests of the Union has resulted in a reduction in the availability of its (albeit
substantial) economic resources, which could instead have been given to further
support the efforts of many Member States that are still unable to cope with the
pandemic and its disastrous socio-economic effects.
Centralising the decision as to which authority is competent to bring action
within the Public Prosecutor’s Office, contributes to removing the risk of forum
shopping; and the risk of discriminatory treatment of conduct, which depends on
the national territory in which it is exercised, is eradicated.
In short, the work of the European Public Prosecutor’s Office can contribute to
establishing a level playing field by applying common rules on fraud and other offences affecting the financial interests of the Union in a coherent and consistent
manner204.
The solution adopted by the Lisbon Treaty certainly incorporates the motivations
and rationale behind the corpus juris, but today it has a very different potential,
since the institutional framework within which it is to be embedded has changed
radically on the basis of the reforms introduced by that very Lisbon Treaty205.
Lastly, the very existence of the Prosecutor’s Office could help reduce the fragmentation of the European criminal justice area, which is currently caused by a
number of factors, such as the imperfect harmonisation of substantive criminal
law in the context of the definition of criminal conduct, and applicable penalties;
the inadequacy of cross-border investigations; and the differing procedural regimes that govern prosecutions.206

204 See also COM(2001) 293, cited above, point 4.3.
205 D
 . Rinoldi, Lo spazio cit., p. 28; G. Grasso, L. Picotti, R. Sicurella (eds.), L’evoluzione del diritto penale nei
settori d’interesse europea alla luce del Trattato di Lisbona, Milano, 2011.
206 For an assessment of the elements of fragmentation that are detrimental to an efficient European criminal law enforcement area, see COM(2011) 293 cit. paragraph 4 ff.

172

THE RULES ON CROSS-BORDER INVESTIGATIONS
UNDER THE EPPO
Lorena Bachmaier Winter
Professor of procedural law, Complutense University of Madrid

Summary: 1. Introduction – 2. Cross-border gathering of evidence and the assignment system – 2.1. The assignment of an investigative measure: a step forward
in the cooperation? – 2.2. Relationship with other mutual recognition instruments –
2.3. Article 31 of the EPPO Regulation on the assigned investigative measure – 2.4.
Execution of assigned measures – 3. Concluding remarks

1.

Introduction

The European Public Prosecutor’s structure, with a supranational centralised office and collegiate structure,207 shall act through decentralised delegates at the
national level. Despite all the problems that it may entail,208 this integrated model
adopted by Regulation 2017/1939 of 12 October (REPPO),209 with a central
unit deciding and coordinating, acting mainly through Delegated European Prosecutors, is perhaps the most suitable structure to improve coordination without
207 On the European Public Prosecutor’s Office after the adoption of its Regulation, see generally, L.
BACHMAIER WINTER (ed.), The European Public Prosecutor’s Office: the Challenges Ahead, Cham
2018; and H. HERRNFELD, B. BRODOWSKI and C. BURCHARD, European Public Prosecutor’s
Office, Baden-Baden, 2021.
208 D. NEGRI considers that this system might entail excessive complexity for the EPPO to achieve its
objectives. See “Best Practices and Operational Models in Financial-Economic Investigations in Europe
in View of the EPPO”, in A. BERNARDI and D. NEGRI (eds.), Investigating European Fraud in the EU
Member States, Oxford and Portland, 2017, pp. 149-167, p. 151; V. MITSILEGAS, “European prosecution
between cooperation and integration: The European Public Prosecutor’s Office and the rule of law”,
Maastricht Journal of European and Comparative Law, 2021 28-2, pp. 245–264.
209 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the
establishment of the European Public Prosecutor’s Office (‘the EPPO’), OJ L 283, 31.10.2017. As it is
often described as a “single office”, without a “single area”.
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losing the necessary integration into national legal systems.210
Among the reasons that justified the establishment of the EPPO was the need
to overcome the existing problems in fighting complex transnational fraud. The
EPPO is meant to make the coordination of transnational inquiries of offences
detrimental to the EU financial interests easier and swifter,211 providing a better
coordination in cross-border investigations, facilitating the gathering of evidence
in different Member States, and ensuring that the most serious crimes against
the financial interests of the European Union are adequately prosecuted and
tried. Cross-border criminal investigations is the field were the EPPO shall show
its strengths and its added value.
Under the title “Cross-border investigations” the extensive Article 31 REPPO
provides for rules related to cross-border investigations, rules that are to be completed with the brief Article 32 REPPO on enforcement of assigned measures,
and the rules included in Articles 104 and 105 REPPO regarding relations with
other states not part of the enhanced cooperation establishing the EPPO.
This chapter will further discuss on the cross-border gathering of evidence in
the EPPO proceedings, with the aim of assessing whether the rules provided
in the EPPO Regulation are adequate to respond to the needs of an efficient
action against cross-border economic fraud that fall within the competence of
the EPPO.

210 See already L. BACHMAIER WINTER, “The potential contribution of a European Public Prosecutor’s
Office at the light of the Proposal for a Regulation of 17 July 2013”, European Journal of Crime, Criminal Law
and Criminal Justice 23 (2015),p.133.
211 On the models of organising the EPPO see, among others, J. A.E.VERVAELE, ”Quel statut pour le
ministère public?: European enforcement agencies in the area of freedom, security and justice: the Eurojust-European public prosecutor binomial” in Quelles perspectives pour un ministère public européen?, Paris,
2010, pp. 171-200; K. LIGETI and M. SIMONATO, “The European Public Prosecutor’s Office: Towards
a Truly European Prosecution Service?”, New Journal of EU Criminal Law, vol.4, 1-2/2013, pp.15 ff.; S.
WHITE, “Towards a decentralised EPPO?”, New Journal of EU Criminal Law, vol.4, 1-2/2013, pp. 22-39.
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2. Cross-border gathering of evidence and the assignment
system212

The EPPO is an indivisible Union body operating as one single Office as established in Article 8.1 of the Regulation. However, for the purpose of obtaining evidence, it operates on the basis of the principle of national territoriality, applying
the national law of the place of execution of the relevant investigative measures213
To improve the coordination and cooperation among the different European Delegated Prosecutors (EDP) in cross-border investigations, the Regulation clearly
states that they “shall act in close cooperation by assisting and regularly consulting each other in cross-border cases” (Article 30.1 Regulation). This is the
basic premise that any system of international judicial cooperation should comply with, even though the EPPO cannot be classified as a model of inter-state
cooperation, since the authorities that request and provide the cooperation are
integrated into the same supranational structure. Once the EDPs are appointed
by the European Public Prosecutor’s Office, even though they keep their powers and functions as national prosecutors, they become part of the supranational
structure at the decentralized level.
2.1	
The assignment of an investigative measure: a step forward in the
cooperation?
In each Member State participating in the enhanced cooperation system of the
EPPO, there shall be at least two European Delegated Prosecutors, although
many countries have opted to appoint a much higher number of EDPs.214The
cross-border cooperation among the EDPs from different countries is to be carried out through the assignment system provided under Article 30.1 REPPO:
the handling EDP assigns the needed investigative measure to one of the EDPs
212 See L. BACHMAIER WINTER, “Cross-border investigations under the EPPO proceedings and the quest for
balance”, in L. BACHMAIER (ed.), The European Public Prosecutor’s Office: The Challenges Ahead, Cham, 2018,
pp. 117-139. In the same volume see also S. ALLEGREZZA and A. MOSNA, “Cross-Border Evidence and the
Future European Public Prosecutor. One Step Back on Mutual Recognition?”, pp. 141-164.
213 On the negotiations regarding cross-border investigation of the EPPO and the assignment system,
although with regard to the text before the adoption of the EPPO Regulation, see H.H. HERRNFELD,
“The Draft Regulation on the Establishment of the European Public Prosecutor’s Office – Issues of
Balance Between Prosecution and Defence”, in C. BRIÉRE and A. WEYEMBERGH (eds.), The needed
balances in EU Criminal Law, Oxford, 2017, pp. 382-412, pp. 402 ff.
214 The decisions on appointments are published at the EPPO website, https://www.eppo.europa.eu/en/home.

175

of the state where it has to be carried out. The Regulation does not specify which
of the EDPs in the state of execution will be assigned to perform the assigned
investigative measure, an issue that will usually be regulated by each of the Member States according to rules on the allocation of cases.
The measures that may be assigned to another EDP are listed in Article 30.1 REPPO, measures restrictive of fundamental rights that every Member State must make
available for the EPPO investigations, where the offence has at least a maximum
penalty of 4 years,215 and all other measures, which in principle are available according
to national laws (Article 30.4 REPPO). The handling EDP will notify his or her supervising European Prosecutor (Article 31.2 REPPO) the assignment of a measure
–or several measures– to EDPs of another Member State.
The system of cross-border cooperation adopted in the Regulation seems to go
one step further in the implementation of the principle of mutual recognition
when the assigned measure is not subject to judicial warrant: a request or an order
will no longer be issued, but the handling EDP will simply assign the investigative
measure, and the assisting EDP has the obligation to execute it. This is a sui generis model, away from the mutual legal assistance system, because the “assignment” is not subject to any type of recognition procedure, neither automatic nor
subject to conditions. In fact, the term “recognition” is deliberately ignored, most
probably to make it clear that the authority providing the assistance does not
carry out any oversight of the need, adequacy, or proportionality of the assigned
measure, nor of the ne bis in idem principle or any other formality.216
In this vein, the Regulation does not include grounds for refusal to execute the
assignment. Any circumstance that might appear to affect the execution of the
measure shall be communicated by the assisting EDP to his or her supervisor and
to the handling EDP. In particular if he or she considers that:
(a) the assignment is incomplete or contains a manifest relevant error;
(b) the measure cannot be undertaken within the time limit set out in the
assignment for justified and objective reasons;
(c) an alternative but less intrusive measure would achieve the same results as
215 See Article 30.1 EPPO Regulation.
216 P. CSONKA, A. JUSZCZAK y E. SASON, “The Establishment of the European Public Prosecutor’s
Office. The Road from Vision to Reality”, EUCRIM 2017/3, p. 129, and it entails the obligation to execute
the assigned measure.
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the measure assigned; or
(d) the assigned measure does not exist or would not be available in a similar domestic case under the law of his/her Member State” (Article 31.5
REPPO).
The approach is very clear: any problem arising regarding the execution of the required (assigned) measure, shall be discussed among the EDPs involved who shall
try to find a solution by way of bilateral communication and together with the
European Supervising Prosecutor.217 In case a solution is not found within a period
of 7 days “the matter will be referred to the competent Permanent Chamber”
who will decide “in accordance with applicable national law as well as this Regulation” (Article 31.7 and 8 REPPO).
However, as it will be shown next, the system of mutual recognition is not complete when the assigned investigative measures are subject to a judicial warrant in
the executing country.
Regarding the judicial authorisation, Article 31.3 REPPO provides that in those
cases where the assigned measure is subject to judicial authorisation in the executing State, the assisting EDP shall request it in the executing state. And if
the judicial warrant is not required in the executing State, but only in the issuing State, the handling EPD shall obtain such authorisation and send it together
with the assignment.218This provision avoids, that when the assigned measure is
subject to judicial warrant in both states, both EDPs, namely the issuing and the
executing EDP have to request for it. But on the other side, it moves away from
a strict application of the mutual recognition principle,219 as it will be the judicial
authority of the executing state who will have the final say on the execution of
the assigned measure.
This rule is differing from the approach followed in the EIO Directive and its validation procedure and in the REPPO it is not stated that the executing authority
217 L. BACHMAIER WINTER, “Cross-border investigations under the EPPO…”, p. 123.
218 See also Article 51 of the Spanish Law on the Implementation of the EPPO, Ley Orgánica 9/2021, of 1
July 2021.
219 In thesamesense, S. ALLEGREZZA and A. MOSNA, “Cross-Border Evidence and the Future European
Public Prosecutor. One Step Back on Mutual Recognition?”, in L. BACHMAIER (ed.), The European
Public Prosecutor’s Office: The Challenges Ahead, Cham, 2018, pp. 153-155; and see also H.H. HERRNFELD, European Public Prosecutor’s Office, p. 287 and pp. 291-294.
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should not check the proportionality and necessity of the measure assigned.220
It is necessary to interpret Article 31.3 REPPO in a way consistent with the respective rules of the EIO,221because otherwise it could happen that, according to
the EPPO Regulation, the judicial authorisation for an assigned measure would
be denied –in which case the EPPO Regulation only foresees that the handling
EDP “shall withdraw the assignment”– while the same measure requested by way
of an EIO could be validated, applying the principle of mutual recognition.
2.2. Relationship with other mutual recognition instruments
Regarding the relationship between the rules of the EPPO Regulation and the
provisions of other “legal instruments of mutual recognition” –in particular the
European Investigation Order (EIO)222, the Regulation EPPO clarifies that the
rules on the assignment of cross-border investigative measures and the channels
of communication foreseen in the EPPO are to be applied with preference to
other mutual recognition instruments.223
On the other hand, the Regulation does not regulate EPPO cross-border investigations that will have to be carried out in a Member State not participating in
the enhanced cooperation,224 or in third States, save the reference made under
Article 104 and 105 REPPO.225
220 See also, H.H. HERRNFELD, “The Draft Regulation…”, p. 404.
221 See, L. BACHMAIER WINTER, “Cross-border investigations under the EPPO…”, p. 129.
222 On the EIO, see, for example, L. BACHMAIER WINTER, “Transnational evidence: towards the
transposition of the Directive 2014/41 regarding the European Investigation Order in criminal matters”,
in EUCRIM, 2015/2, pp. 47-59; S. RUGGERI (ed.) Transnational Evidence and Multicultural Inquiries in
Europe, Heidelberg 2014.
223 See Recital (73): “The possibility foreseen in this Regulation to have recourse to legal instruments on
mutual recognition or cross-border cooperation should not replace the specific rules on cross-border
investigations under this Regulation. It should rather supplement them to ensure that, where a measure
is necessary in a cross-border investigation but is not available in national law for a purely domestic
situation, it can be used in accordance with national law implementing the relevant instrument, when
conducting the investigation or prosecution.” Second paragraph of this Recital is drafted in a way that
makes its understanding difficult.
224 See C. Di FRANCESCO, “Repercussions of the Establishment of the EPPO via Enhanced Cooperation.
EPPO’s Added Value and the Possibility to Extend Its Competence”, EUCRIM 2017/3, pp. 156-160.
225 It could be considered whether the EPPO could act as central authority in the realm of the international convention on mutual legal assistance, a possibility that seems not to be feasible at present. In the same sense, see N. FRANSSEN, “The future judicial cooperation between the EPPO
and third countries, NJECL, Oct. 2019, pp. 1-18, available at: https://journals.sagepub.com/doi/
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Obviously in such cases the assignment system will not be applicable and the
handling EDP will have to resort either to the rules of the EIO Directive or to
international instruments of mutual legal assistance in criminal matters. In such
cases the handling EDP shall act as the issuing or requesting authority of international assistance. The grounds for refusal will be those provided in such instruments.226
2.3. Article 31 of the EPPO Regulation on the assigned investigative measure
Article 31.5 REPPO sets out how an EDP should act when dealing with the assignment of an investigative measure, in case problems arise. As stated earlier,
any circumstance should lead to consultations between the interested EDPs to
reach a solution while informing the supervisor and, where appropriate, with intervention of the Permanent Chamber. It should be recalled that it is possible
that the investigation in the forum delicti commissi State is not carried out by the
EDP, but directly by the supervising European Prosecutor “where this appears
to be indispensable in the interest of the efficiency to the investigation or prosecution.”227 If the supervising European Public Prosecutor assigns an investigative
measure to the EDP of the executing State, although in a hierarchical order he
might be superior to an EDP, and therefore the assistant EDP should follow his
instructions, I understand that in these cases he/she occupies a position equivalent to the EDP whose functions have been assumed, and the rules envisaged in
Article 31 REPPO should be followed also under this circumstance.
Specifically, Article 31.5 REPPO contemplates circumstances that either prevent the enforcement of the assigned measure or prevent it from being executed
within the requested period.

full/10.1177/2032284418800851
226 On the grounds for refusal under the EIO system see extensively, L. BACHMAIER WINTER, “The
Proposal for a Directive on the European Investigation Order and the grounds for refusal. A critical
assessment”, in S. Ruggeri (ed.) Transnational Evidence and Multicultural Inquiries in Europe, Heidelberg,
New York, 2014, pp. 71 ff.; A. MANGIARACINA, “A New and Controversial Scenario in the Gathering
of Evidence at the European Level: The Proposal for a Directive on the European Investigation Order”,
Utrecht Law Rev., Vol. 10, Issue 1 (January) 2014, p.116 ff.
227 See Article 28.4. REPPO, which lists the criteria to be considered to decide whether the supervising
European Prosecutor should take over the investigation directly.
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a) Timeframe for the execution
If this occurs, after informing the handling EDP and the supervising European
Public Prosecutor of the reasons for the delay, they will try to find a proper
solution. If they fail to resolve the situation within seven days, the Permanent
Chamber must be informed (Article 31.7 REPPO). The Permanent Chamber
will hear both EDPs, if necessary, and establish by what deadline the measure
is to be enforced (Article 31.8 REPPO). The mechanism can be considered
adequate to prevent unjustified delays in the execution of the assigned measures by the EDPs. However, if the delay comes not primarily from the unwillingness to cooperate, but from the lack of resources allocated by the Member
State to such investigations, or from the unit that must carry out the measure
being overloaded, or for any other justified reasons, the fact that the Permanent Chamber fixes a deadline will hardly solve the problem.228 Whilst this
provision is adequate, if the delays have their origin in structural deficiencies in
the State of execution, I do not see how this mechanism will overcome those
shortcomings and expedite the enforcement of the assigned measure.
Regarding economic and tax crimes, if, for example, an EDP is asked for an
audit report or data related to the taxation of a holding of a company, these
actions are often delayed in practice, not so much because of lack of will, but
because lack of economic or human resources to carry them out. Furthermore, if documents need to be translated, the delays might be even longer.
Unless a sufficiently well-equipped and specialized investigation unit is established in the Member States, it is possible that, even if the assistant EDPs wish
to give priority to the enforcement of the assigned investigative measures, it
might not be possible to comply with it in a swift way. The fact that the Permanent Chamber establishes a deadline in such cases will be of little help to solve
such problems, although the EPPO, through the European Chief Prosecutor, the College, and the supervising European Prosecutor, can exercise some
pressure upon those Member States that do not allocate sufficient resources
for investigating crimes under the EPPO.
Finally, it must be considered what shall be the consequences for not complying with the assignment within the timeframe set out by the Permanent
Chamber. Although this should be exceptional, it cannot be ruled out that,
228 L. BACHMAIER WINTER, “Cross-border investigations under the EPPO…”, p. 125.
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in case of deliberate breaches or obstacles in the EPPO investigations, an infringement procedure before the CJEU might be triggered. Even if such a
drastic measure, due to their political implications should only be considered
as a last resort, the current situation seen on the lack of willingness of some
countries to abide by the principles of the rule of law, does show that this possibility is not to be excluded. Nevertheless, the Regulation does not contemplate any type of consequences for a State that does not execute the assigned
measures within reasonable timeframes.
In fact, the Regulation does not include maximum timeframes for the enforcement of assigned measures. It is to be assumed that the deadline shall be
indicated by the handling EDP, and the assistance should be provided without
delay. The deadlines for the execution of an EIO are not applicable here by
analogy, but the general rule should be “without delay”. It will have to be ensured that, in practice, the EDPs are not excessively overburdened with too
many national cases in addition to the EPPO cases.
b) The assigned measure exists, but there is another less intrusive one
Article 31.5 c) REPPO, in terms almost identical to Article 10.3 EIO Directive, allows the assisting EDP to adapt the assignment to the proportionality
principle: if the same results can be obtained through another less intrusive
measure, he or she shall contact the handling EDP to resolve the matter bilaterally, while informing the supervising European Prosecutor. If there is no
agreement, the Permanent Chamber will decide whether the assisting EDP
shall carry out the assigned measure or substitute it (Article 31.8 REPPO).
The way to proceed in these cases is more appropriate than under Article 10.3
of the EIO Directive, which only provides for informing the requesting party
and, in view of the notification on the substitution of the measure, deciding
to withdraw the EIO. This system seems to be adequate to comply with the
principle of proportionality. This is scheme. However, while this system is theoretically irreproachable, in practice it might not be very practical or problem-solving. For example, consider a situation where the handling EDP requests certain electronic data which require ordering the search of computers
located in the premises of several companies in the executing State, and thus
require a search and seizure judicial warrant. If the assisting EDP considers
that those data could also be obtained by way of a production order (Article
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30.1 b) REPPO), and the handling EDP does not agree with the substitution
in 7 days, the Permanent Chamber comes into play. Apart from the fact that
the elapsed time may mean that the data have been deleted, there is the issue
of whether the Permanent Chamber is really in a better position to decide on
the substitution of the assigned measure.
The Permanent Chamber is made of three members of the centralized structure of the EPPO: the European Chief Prosecutor or one of his deputies or
a European Prosecutor who will preside, plus two more European Prosecutors (Article 10.1 REPPO). The setting up and distribution of cases among the
Permanent Chambers is regulated by the Internal Rules of Procedure of the
EPPO.229 Its Article 19 provides that the allocation and distribution of cases
among the different Permanent Chambers shall be done based on a random,
automatic, and alternating system (Article 19.1 Rules of Procedure), although
there is the possibility to adjust the allocation upon categories of crimes and
specialisation criteria (Article 19.4 Rules of Procedure). Article 19 of the Internal Rules of Procedure was subject to an amendment by College Decision of 11 August 2021,230 to make sure that the permanent members of the
chamber to which the case is allocated does not include the supervising EPP.
Thus, in general the Chamber competent to decide on the substitution of an
assigned measure might not be familiar neither with the applicable laws of the
relevant State, nor with the case under investigation. In such circumstances, it
will not be easy for them to decide on the assigned investigative measures. As
this does not seem to be a very practical or expeditious system, the involved
EDPs shall make all possible efforts to come to a solution among themselves.
c) The assigned measure does not exist
According to Article 31.2 REPPO the measures that any EDP can “assign”
are those listed in Article 30 REPPO. If the assigned measure does not exist
in the executing State or would not be available “in a similar domestic case”
229 Internal Rules of Procedure of the European Public Prosecutor’s Office, adopted by College Decision
003/2020, of 12 October 2020, following Article 9 REPPO, and available at: https://www.eppo.europa.
eu/sites/default/files/2020-12/2020.003%20IRP%20-%20final.pdf
230 Decision of the College 085/2021, amending and supplementing internal rules of procedure of the
EPPO and the decision on permanent chambers, available at: https://www.eppo.europa.eu/sites/default/
files/202109/2021.085_Decision_amending_IPR_and_Decision_on_PCs.pdf
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under the lex loci, the procedure to be followed is the same as in the previous
cases: consultations with the handling EDP and notification of the supervising
European Prosecutor. If the assigned measure does not exist in the executing
State for purely domestic cases, but it can be used for cross-border cases the
provisions of Article 31.6 REPPO would be applicable: execute the measure
by way of cross-border cooperation instruments.231
Recital (73) of the Regulation does not explain clearly how to interpret Article 31.6. REPPO. It follows that the assignment system provided for in the
EPPO Regulation prevails over the rules of the EIO. This is logical in so far as
the EPPO assignment system is more direct, simple, and effective. The EIO
Directive foresees that if the measure does not exist in the executing State or
would not be applicable in a similar domestic case, it could be substituted by
another measure that could achieve the same results, and if this is not possible,
then the EIO should be refused (Article 10.1 and 5 DEIO).
2.4. Execution of assigned measures
Once an investigative measure has been assigned and, where appropriate, judicially authorized, it will be undertaken by the assisting EDP, or he/she will instruct
the competent national authority to do so (Article 31.4 REPPO). As under the
Directive on the European Investigation Order (Article 9.2 DEIO) and Article
4 of the European Mutual Assistance Agreement in criminal matters of May 29,
2000, in the proceedings of the EPPO, the investigative measure will be carried
out in accordance with the lex loci, but respecting “the formalities and procedures
expressly indicated by the handling EDP in charge” unless they are “contrary to
the fundamental principles of law of the Member State of the assisting Delegated
Prosecutor” (Article 32 REPPO).232
It is not specified how the assisting EDP should proceed if the required formal231 Article 31.6. REPPO: “If the assigned measure does not exist in a purely domestic situation but would be
available in a cross-border situation covered by legal instruments on mutual recognition or cross-border
cooperation, the European Delegated Prosecutors concerned may, in agreement with the supervising
European Prosecutors concerned, have recourse to such instruments.”
232 The Regulation has avoided to use the term “executing State” and has chosen to refer to the “Member
State of the assisting EDP”, perhaps to emphasize that this cooperation mechanism is different from the
one envisaged in the EIO. Be that as it may, as this is the State where the measure is executed, I do not
think it is incorrect to call it a State of execution.
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ities are contrary to the legal principles of the executing State, but I understand
that, in line with the close cooperation under which the EDPs must act –precisely
regarding cross-border evidence-gathering– they shall inform the handling EDP
of such circumstances. Here again it is necessary to insist that the EU should
continue striving to advance towards greater harmonization of criminal investigative rules, so that the rules on the conditions required in each of the Member
States would gradually converge.
Another important issue that needs to be addressed in the context of transnational evidence is the rules on casual findings. If, during the enforcement of an
investigative measure assigned by the handling EDP, there are indications or evidence related to another crime, it seems that the rules applicable to casual findings should be the ones set out in the national laws of the assisting Member State.
But I understand that the assisting EDP must communicate this circumstance
to the handling EDP, specifically if it is a crime that is inextricably connected to
the one being investigated by the EPPO, or it falls within the competence of the
State that assigned the investigative measure.
Since remote searches of computers and the interception of telecommunications
can be applied to the investigations carried out by the EPPO due to the seriousness
of the crime investigated, the incidence of casual findings is gaining more and more
significance and, therefore, certain harmonization of such rules would also be advisable.233 These are issues that shall be followed in the practice of the EPPO proceedings, to be able to identify problems that may arise specifically when the investigative
measure assigned is the interception of telecommunications.234

233 See L. BACHMAIER WINTER “Remote search of computers under the new Spanish Law of 2015:
proportionality principle and the protection of privacy”, ZStW, 2017, 129(1), pp.1-27.
234 On this subject, see L. BACHMAIER WINTER, “Mutual recognition and cross-border interception of
communications: the way ahead for the European Investigation Order”, The needed balances in EU Criminal Law, C. BRIÉRE and A. WEYEMBERGH (eds.), Oxford and Portland, 2017, pp. 313-336.
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3. Concluding remarks

Investigation of complex economic fraud is always a huge challenge for any justice system, which becomes even more difficult when the fraud to be investigated
and prosecuted is against the financial interests of the EU and has a cross-border
dimension. The EPPO shall pave the road to more efficient investigation and
prosecution of these crimes, not only with a team of highly specialised public
prosecutors, but also by way of rules that shall facilitate the cross-border evidence gathering. The different EPDs shall act as a sort of “liaison” member to
assist the handling EDP in executing measures in another EU Member State.
The system of assignment within the EPPO structure seems to be adequate,
although several questions are still in need for clarification.235 However, the implementation of such rules should not be complicated if there is really a will to
cooperate by the national authorities and they provide the adequate support to
the EDPs. Of course, practice will show to what extend further legal fine-tuning
is needed.
Despite the introduction of the assignment system, cross-border investigations
in economic crime will remain cumbersome and complex, as they often involve
investigative measures to be carried out in a number of states. The EDPs have
to be prepared to manage on a routine basis not only the assignment system,
but also the rules and proceedings of the European investigation order –for the
cooperation with EU member States not part of the EPPO–, and the Mutual
Legal Assistance instruments to gather evidence in other third countries. Such
complexity was precisely one of the reasons that justified the establishment of
the EPPO. In the next future this newly established supranational institution has
the task to show that the long-awaited institution was indeed the way to improve
efficiency in protecting the European citizens against massive frauds.

235 However, H.H. HERRNFELD, describes this provision as one of the weaker point of the Regulation
EPPO, see European Public Prosecutor’s Office, p. 300.
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PANEL DEBATES

At the end of each of the four sessions, speakers and the audience engaged in
a lively debate in relation to the topics covered. Given the importance of the
issues raised, it was decided to take account of the comments thus collected. The
speeches below are therefore the result of the transcription of the discussions
between the participants at the conference, which have been subject to minor
editing in order to make them easier to read; please note that the speeches transcribed below were not edited revised by those who made them.

I Session

Franco Ippolito: Following on from the reflections of our president, Professor
Parisi, I would like to express a concern that is functional and operational, but
also political. This morning, in a brief welcoming speech, I pointed out that there
are organisational and coordination problems, which could also affect the skills
profile. So, since these issues exist and can be seen, perhaps it would be a good
idea to start addressing them in a politically neutral forum such as this. Because,
whether in an institutional or political setting, someone like me – who has spent
his life in institutions – knows very well how the internal dynamics, the internal
logic of the various institutions and organisations, strongly influence discussions
and proposals for solutions. But in an almost informal, freer forum such as this,
where the organiser, the Basso Foundation, has always – at least for the last 20
years – been strongly committed to the construction of European institutions
(and it is not by chance that from 2013 onwards it has been committed to the
very issues we are still talking about today). Perhaps with more freedom we could
bring difficulties and frictions to the fore, to try together to find possible solutions
to be put forward at institutional or political level, when they should break out or
when the problem arises. This is a request I am making both to our rapporteurs
this morning and, above all, to the subsequent speakers who will be able to take
advantage of the subjects for which they are responsible to make a contribution
that will at least dispel these concerns, even without resolving them. And if the
concerns are not unfounded, if they are shared, then together we can examine
possible solutions.
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Nicoletta Parisi: Thank you Chairman. It is indeed a duty of scientific honesty
towards us to use this forum – which is apolitical, and so does not interfere in
the game of political logic – as a means of helping the future behaviour of the
institutions.
Lorena Bachmaier Winter: I have followed the proceedings with great interest,
but I have a very specific question for Dr Bianchi. I realise that there is a very
practical question: limited resources. How are you going to manage the enormous workload of controlling such huge resources with your limited resources?
We know that there is no political inclination to increase the funds available to
your office; so, this is a policy issue, of course. But the question is: will you be able
to meet the coming challenges with the resources at your disposal?
Second question. Listening to the representative of the Court of Auditors on the
subject of relationships, they themselves say that they do not receive enough
feedback to present more detailed reports. The question is: will this feedback
be improved? On the other hand, are the reports coming from the Court of
Auditors useful, or are they not useful because they are too general? From the
statistics presented this morning, only about half of the reports translate into investigations. What is the problem? Is it a problem of coordination, of a minimum
threshold, of scarcity of resources? Finally, it is said that there are a lot of digital
resources that could be used at a national level to monitor and audit expenditure,
but Member States do not seem to take advantage of this possibility. Is this not
one of the first issues to be addressed?
Katalin Ligeti: I followed the session with great interest and was stimulated by
two points of view. My questions go in this direction: I have heard many interesting concepts such as administrative intelligence and other significant notions.
I would like to ask you to explain in more detail what administrative intelligence is
and what other forms of intelligence OLAF uses.
I have listened with great interest to what you have said about the analytical capacities with regard to the collection of data and their statistical analysis at European level, if I have understood correctly, thanks to the cooperation of the national authorities. I wonder if this means that the Commission and, in particular,
OLAF are aiming to remove the boundaries of enforcement sectoral action in
order to create a more systemic action. Is this the case or am I, as an academic,
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flying a little too far into realms of the imagination? And if so, how should we address the problem of the specific competences of the different institutions? Can
OLAF process all this data?
Ernesto Bianchi: Thank you for these interesting questions, I hope to have some
answers to them. Starting with the last one, the resources available to the Office today are scant: OLAF is made up of 350 people and there are no plans to
increase these human resources. This is a general problem that has to do with
the EU budget. What can we do with the resources we have? You asked a very
specific and pointed question: will you be able to meet all the challenges with
just 350 people? If we were on our own, I would say no; we have to continue to
work in a community spirit to be able to achieve results, bringing together all the
tools we have. As I said in my presentation, it is impossible to think that controls
at central level and activities taking place in Brussels or elsewhere (Luxembourg
or The Hague) at EU level can produce results on the ground without using the
authorities that are the first line of control there. So, the answer is: given the
limited resources we have (even 200 extra people would still be insufficient, given the challenges we face) working together does not simply mean passing on
information, it means working in an environment inspired by trust. This is easy to
say, but not to do.
As for the European Court of Auditors, according to the figures that were presented at the beginning, years ago the success rate of its cases was lower than
today. It certainly means that we have worked more closely with our colleagues
in the European Court of Auditors, we have exchanged feedback, which is the
most important thing to do if you want to start a process of cooperation to build
trust. Over the years, we hope to see more and more precise indications from
the European Court of Auditors to OLAF and vice versa. If we do not give any
response, no feedback at all, they cannot know how things are going (another
thing we have corrected). [...]
So, this means devising various forms of collaboration. And it’s essential that this
is done with the EPPO, which was created from the beginning with very strong
structural dialogue. Regardless of what the cooperation agreement is between
them, there is a concept of almost daily communication that needs to be had with
partners and it is something that requires a lot of time and resources. You also
mentioned the issue of data, of data pools: why are they not mandatory? Why is
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ARACHNE not mandatory as a system? What we try to do with all the Member
States – and we work with our colleagues in the Commission when we discuss
the implementation of the chapters relating to control in their national plans –
is to ask how they will record the data, how they will keep it, who has access to
it, and how it will be used and made available for audit, at both a national and a
European level. What emerges is that in some cases Member States have used
ARACHNE, which is a data mining tool. Another thing we are told is that it is
not easy to come to conclusions on this issue. Why? You will be surprised to know
that there are offices in the European Union where IT is not developed: they are
using Excel spreadsheets. It’s not possible to have complete interoperability using
Excel! So, we are trying to push the Member States to use the available funds to
equip themselves with the IT tools they need. We have to face this challenge in a
pragmatic way. Since it is not compulsory, nobody is obliged to use ARACHNE.
Instead, we have to ensure that training tools are used; let’s exert pressure so that
everyone can use the same tools. It may not happen overnight, of course, but
that’s kind of the direction in which we’re moving, even though it’s a challenge.
The problem with collaborating with so many actors – I have only mentioned a
few, otherwise it would be a long list – is to remain focused. You cannot collaborate without having very precise priorities, and you have to know what they are
– something we all want to achieve. So, we must be together with our partners in
Brussels, in the European Union, and in the Member States, rather than against
national and regional bodies and authorities. You talked about the problems of
resources; they are also suffering from a problem of resources. Think of customs:
customs have seen their staff reduced, but the system wants to get more and
more performance from them as they play a role in so many areas (identification
of explosives, combating terrorism, etc.). [...]
Administrative intelligence is viewed with suspicion. When people talk about intelligence, they think of the CIA or dodgy things like that. For us though, ‘intelligence’ just means data that can be processed and made operational. Such data
is used to derive a warning, an alert; therefore, it means putting together all the
data we have in our databases. [...] When I talk about administrative intelligence, I
mean the aggregation of data on the arrival of goods, the customs clearance that
is given, so that we know exactly who did what. If you do that, you immediately
realise that you can easily raise an alarm with the relevant authority about the
need to carry out certain checks. The analytical capacity we have today in our
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databases allows us to do this. In the investigation of anti-Covid personal protective equipment, we were able to do it, we learned about it straight away: we need
to automate these processes, and we don’t need very sophisticated IT to do that.
We should go as far as using artificial intelligence to pre-process this data. In the
case of e-commerce, instead of there being one container or one transaction,
there are 10,000 transactions to check. If you multiply them from one border to
another, the amount becomes excessive; therefore, you need help to pre-process
the data. [...]
It is therefore important to put together our intelligence sources, and those you
have in criminal investigations: for example, related both to counter-terrorism
and organised crime. We have seen this in many of our investigations. I will use
the example of textiles and footwear coming from China. It was a huge problem
in Italy, which has a textile industry and a footwear industry; thus, it wants to
have a level playing field with similar industries in other parts of the world. Other Member States do not have these industries, so they do not share the same
concerns, nor have they ever focused their attention on controlling such goods
coming from China. Frontex immediately noted that Italy had put in place very
tight border controls. The problem was then circumvented by having the goods
arrive from the UK, where they were not subject to such controls. This is where
all the control bodies can become more effective, eliminate existing differences,
which would be impossible to do politically.
Marta Laszuk: regarding our role as the Court of Auditors, cooperation with
OLAF is excellent and has particularly improved since the entry into force of
the 2019 cooperation agreement. We have, since then, almost daily exchanges
of information and risk analysis: it is indeed a cooperation that is bearing material
fruit in terms of investigations. With regard to the number of cases, if I understood what was said correctly, perhaps we should report more cases to OLAF.
The point is that if we find irregularities or errors, we include them in the annual
report. Obviously, we cannot report everything to OLAF because that would
lead to an extremely inefficient mechanism and a duplication of effort. I am sure
colleagues read and study our annual reports. Yet we need an internal filtering
mechanism for reasons of efficiency. An interesting issue was raised by mentioning the problem of competence and potential conflicts of competence between
the competent bodies, in particular OLAF and EPPO. I would say that this is an
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issue that we also consider crucial: how will OLAF and EPPO act on the basis of
their competences and mandates? Because there is an ambiguity at the moment
in the legal framework, which is not, from this point of view, very clear. So, do we
have to report BIP offences to EPPO and non-BIP offences to OLAF? Or vice
versa? This is certainly a point to be clarified.

II Session

Luca De Matteis: We are all aware of the impact of the choice of jurisdiction
and the impact it may have on the right to defence. From this point of view, I
remember that when I was part of the Italian delegation for the definition of the
regulation in the potential framework, we needed to see the indications that led
to Article 26 of the regulation. To be clear, in the Commission’s proposal the
connotation was a little different, and the philosophy a little different; the main
parameter considered in order to attribute a concrete competence to one or the
other delegated Prosecutors would be that of being able to develop investigations. All of this leads to problems of incompatibility with fundamental rights,
given the principle that has been proclaimed by the Court of Justice. From the
EPPO’s point of view, the sensitivity of the issue is obvious. How these rules
should be applied? We must compare the effects of how the EPPO’s power can
be exercised in the situation we are living today (or at least on the 1st of June).
We have a situation where there may be concurrent jurisdiction on the part of
a Member State that has to carry out an investigation into a crime or complex
cases where Member States have well-established jurisdictions on the territory.
Before the existence of the EPPO, the resolution of the situation was left up to
the goodwill of the authority involved. There is now concurrent or concomitant
jurisdiction without a binding mechanism to resolve a juridical conflict. Eurojust
has said that this is a voluntary action, at least in terms of recommendation. Certainly, as a defence lawyer, in terms of defence outside your own jurisdiction, you
have to understand why you are not in an in bis idem situation. A defence lawyer
needs to deal with the possibility that the person has to face a trial in a jurisdiction other than one’s own, based on a criterion that is clear enough to provide
guidance if there is doubt; and so, focus on the investigation and the question of
prosecuting the accused. It is a question of simplification. We are all aware that
criminal defence must provide the tools to become European criminal defenders
as we now have a European Prosecutor. And all of this involves an investment, so
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to speak, which may or may not yield results - but in my opinion the question of
jurisdiction must simplify, not complicate it.
Another point I would like to make here, reflecting on the idea put forward by Rosaria, is simply to recall earlier times (2009) where the Council, acting on the basis of
the various levels of ambition we expected from the Council to arrive at a decision, a
moral disposition to be able to deal with all these problems with rather modest results
instead, and which were not intended to be able to produce a real body of laws. All of
which leads us to reflect and see what it means to attempt it. One of the last discussions we had on the issue of the bribery agreement, the direction of intention of which
is certainly different from how it is being taken up in national legislation – inasmuch
as it can be said to what extent intentions can actually be taken into account. This
leads me to say that I do not see the ambition and the desire to get to this point – and
therefore to such a solution – in the near future.
Ignazio Patrone: My first observation is that the decision on one’s jurisdiction
lies with the judge, not with the prosecutor. At the end of the day a judge could
therefore say ‘you have brought this criminal action before me, but I have no
jurisdiction’ or ‘I am not competent’ on the basis of national rules which in Italy,
I should remind you, have constitutional value because the principle of a ‘natural
judge’ is one of the pillars of our criminal procedure. This is not the case in all
countries, nor for all crimes. But I know that this is indeed the case in some other
countries, so the problem can be raised.
Let’s make a fanciful (although not totally so) hypothesis: there are 50 defendants because a very complex cross-border crime has taken place through the activities of many people in many countries and over many years. Think systematic
smuggling of goods that are declared to be produced in a country with favourable
customs treatment and instead are produced in a ‘blacklist’ country, or one with
a much poorer customs treatment. At this point, one goes before a judge with
a powerful case, but who says “yes, but here only a minimal segment has taken
place in the outlook of the accusation; instead, it is a generalised activity. I cannot
judge this segment alone because you tell me that I have to judge everything.
And so, I declare myself to have no legal authority here according to the rules
of Italian jurisdiction”? But then when you go in front of a judge, hypothetically,
French or Belgian, and he too says: “I do not have legal authority”. It can happen;
it is not such a fanciful thing that a judge declares him or herself without author192

ity. What happens in this case? Because here there is a point that has not been
considered at all, which is that of a supranational judicial authority that decides in
these cases. In my own small way, I took the liberty of saying this in a hearing at
the European Parliament – Katalin Ligeti will remember – to the group of experts
from the committee. Because a judicial authority is needed, we had to find a system that could be a Court of Justice (which is very onerous) or we could think of
the kind of rule that allows the establishment of specialised sections of the court
of first instance.
My second point – and in this respect Francesca Ruggieri is right – is that defending oneself in another language, in a country of which one knows nothing,
means at least having to hire a second lawyer in that country, but at the very least
[it means] having a number of documents to be translated, because it is obvious
that under the translation directive they must give them to me in translation (although they don’t have to give me absolutely everything translated) and therefore I will also need to get some information. However, perhaps the discipline
should have been integrated with a greater attention to this aspect of jurisdiction,
which is that of the judge; instead, it only regulated the competence, which is that
of the investigation and prosecution phases by the public prosecutor. And that
was done well thanks to, as Lorenzo was mentioning, the battles we have done.
Danilo Ceccarelli: Article 26(4) is there when we talk about jurisdiction, but here
I would not like to talk about jurisdiction, I don’t even want to say this word. Instead, I want to talk about the “competence” of the prosecutor, which is a completely different thing: jurisdiction belongs to the judge, as has been said, while
competence belongs to the prosecutor. Article 26 of the Regulation states that
the EPPO shall decide (based on certain criteria which I am not talking about
now) who is the Deputy Prosecutor that will handle the case in a State that has
jurisdiction. Can we take the case to a Member State where there would not be
that type of jurisdiction? The case would have no follow up. Article 26, built on
a rational foundation, provides for the creation of an investigation […] in relation
to a single case in a Member State that has jurisdiction. However, it is possible in
the logic of the Regulation itself to have more than one Member State with jurisdiction. In cases like this we have to choose one to be the main prosecutor, and
the others to be assistants; prosecutors who help. This is an idea to reflect upon.
What happens in cases like this? We have the criterion; we need to focus on the
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criminal or criminal activities committed.
We have only existed for four months, so we have not yet found ourselves in this
situation – but this situation is quite different and far beyond what the legislator thought should be included in the regulation. We are going into cases where
the same criminal groups are performing the same criminal activities – the same
fraud, the same smuggling – and there is no jurisdiction for it that applies in all
Member States. There is jurisdiction in some of the Member States involved, but
they only have jurisdiction over a part, and not the whole issue. So, in that case
we have no choice but to open different cases […]. We have to respect the laws on
jurisdiction, but we only have options if the jurisdiction belongs to all the judges
and to all the different Member States: then we would have an option, otherwise
there is nothing else. We have to be aware of this, we know it, and it is part of our
daily life, our daily operation. We see this kind of thing every day, so rest assured,
we are aware of it.
Returning instead to the issue discussed by Fabio Giuffrida and Lorenzo Salazar,
to the possibility that a Prosecutor General can bring a case to the Court, well,
Fabio, we have our hands tied because Article 25(6) states that the competent
authority to solve a conflict of competences between different prosecution services must be the same authority competent to do so at the national level. Therefore, it has to be the Prosecutor General (according to article 54 of the Italian
criminal procedural code). So, the same attribution should be given in this new
kind of contrasts. The law that gives effect to an EPPO regulation in Italy is Decreto legislativo 2 febbraio 2021, n. 9. There was a very intense discussion on this
provision, the Prosecutor General was involved, I was consulted, as well as were all
the experts who participated in the negotiation, and we envisioned some options.
The option was to offer the possibility to the Prosecutor General to take this to
the Court of Cassation just to raise the preliminary question to the Court of Justice. In the end it was decided not to do that because the office of the Prosecutor
General (and here I agree) is convinced that, in Italy, the Prosecutor General in
this specific case takes measures inter partes. So, if we want to give useful effect
to Article 25(6), which gives this kind of power to that kind of office, we have to
recognise the power to the General Prosecutor Office. I think this would also be
in line with the criteria established by the Court of Justice. It would be odd to
recognize the power to the Prosecutor General as prescribed by Article 25(6)
and then impeding to refer to the Court.
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Ingrid Maschl-Clausen: I refer to the first contribution on offences as defined
by the PIF Directive. We all know that the competence of the EPPO relates to
the offences and crimes outlined in the PIF Directive, so the issue of the competence of the EPPO has to do with the question: “Is certain conduct covered by
the PIF Directive?” We heard the presentation on VAT fraud. We all agree that
this is a particularly difficult subject to investigate. Yet, looking at the constituent
elements defined by the PIF Directive for this type of fraud, it seems to me that
the issue is quite clear, yet the practical application is not so straightforward.
We recently had to answer a question on this subject, and so I start with this
practical case. I apologise for going into a little bit of detail about tax law, but
obviously VAT fraud has to do with taxes. The question had to do with whether
the EPPO had competence in this field, and whether or not it could exercise this
competence. This was the case: an offender had imported goods into the European Union in Country A and had under-declared the goods. So, we have evasion
of border duty, but also evasion of VAT on importation. The perpetrator of this
offence then applied the same pattern in declaring the goods when importing the
goods into Country B. The question was: is VAT fraud as described in the PIF
Directive covered by the offence? In the PIF Directive we have serious offences
against the common VAT system. They must have been committed as part of
fraudulent cross-border schemes and to have been committed in at least two
Member States, and the total value must exceed 10 million. In our case, we had
an injury to the interests of Country A to the amount of 8 million and in Country
B to 4 million, so the sum was over 10 million. Does the PIF Directive cover this
case or not? We discussed this issue in the College and came to a conclusion. But
I invite you to think about this issue as well, because what seems obvious at first
can become complex when translated into practice […] Considering the reading
of Recital n. 4, other types of fraud must also be included. The case of chain
fraud is not covered, the jurisprudence of the Court of Justice tells us that VAT
importation is covered by the theme of the common Community system. So, the
question is: was this case covered by the Directive?
Hans-Holger Hernfeld: I worked at the Ministry of Justice, and I participated
EPPO negotiations. I would like to put a question to the Chair’s table. Article 26
is one aspect of the whole issue. If more than one Member State has restrictions,
and this has been rightly said, Article 26 should only be referred to if the Member
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State has the jurisdiction. As you all know, Recitals 87–88 state that Member
States must allow judicial review in respect of precisely the matter in dispute.
Now what this is about is not whether the court does not have jurisdiction in the
particular case: it says one or more, so the judge has to decide whether he or she
has jurisdiction.
In Germany we have a provision that says that the suspect can challenge the issue and
bring the case to Germany, which does not act as a jurisdiction, but that can decide
to bring it to the attention of the German courts. I do not know whether the other
Member States or other Member States wanted to do the same thing. This is an important point. What will be interesting in the future is to see if it is possible to bring
the completed investigation to the attention of the court. So, it is a question of investigating a case in a Member State that is not the correct one; or where you ask for
an arrest notice regarding the person going from State A to State B; then challenge
and question the decision on who should do the investigation in State A. Instead, the
person says, “I committed the offence in State B which is my State”. In short, at that
point the Member State may decide not to bring the person, not to hand him over to
Member State A. It is a question of seeing what the focus of the offence is and seeing
who the party is directly concerned.
But there is another point. For example, can the suspect object to the internal
competence of the EPPO? All this still has to be decided. This point brings me
to another aspect that Lorenzo Salazar mentioned: the division of competences
between the national authorities and the EPPO. So, I want to ask: could the suspected person challenge the decision provided on the basis of 25(2)?
With reference to what Ingrid Maschl-Clausen asked, well there are two points.
In principle yes, the question of the amount of VAT is feasible; whereas I don’t
think it is possible to say that the criterion of two Member States is fulfilled where
there are two cases, one in one Member State and one in another Member State.
And if there is a person who is involved in this matter by making wrong or untrue
declarations with respect to one of the Member States, then in that case it is not
VAT fraud, or PIF fraud. I don’t see how this is possible as they are two different
offences. So, it may be different if the two are part of the same offence, but it is a
completely different matter if they are two completely different offences.
Fabio Giuffrida: First of all, back to the position of defence. This issue was addressed earlier. I think it is clear that defence will be contested or face signif196

icant challenges. I agree with what was said by Luca De Matteis: it is not that
the EPPO created these contests and these challenges. They already existed,
so there were some defence rights directives. I understand that now these issues
are being delineated in a different way, in the sense that we are in the context of
a single office, so we will have to review the regulation over the next 5 years to
see how it has worked in practice. Thus, if there are problems to be addressed in
terms of defence, then will be the time to do it, and the Commission’s proposal
was more ambitious in this respect too.
The other question raised by Danilo Ceccarelli related to the conflict of competence. […] The Regulation is ambiguous on that matter; some Member States,
precisely because of this, have decided to go against national law. So, there are
different ways of dealing with such issues. When there is the will to do it, you can
get there. I think seeing the EPPO in practice will also help us to understand to
what extent this is a real problem, and also how it can be solved.
To the last point raised, about VAT, I understand it was a matter of reflection, so
you aren’t expecting a yes or no answer. I would say “yes” in both cases, at least
that is my interpretation of the Directive, but I understand that things can be
much more complex in practice than in theory. What we have done so far is a
screening of the compliance with the law, but we will also have to look at the bad
application of national law.
Last but not least, the judicial authority at the European level, a problem that has
been addressed in the conflict of competences, but we have also talked about it
with Rosaria in the past. I hope we can still hear about this idea. It seems unrealistic to me for the moment, but we shall see.
Lorenzo Salazar: I think that from the point of view of the defence, if you have
doubts or wish to dispute the competence of the EPPO to determine the value
of damage caused, in Italy you would certainly have the possibility to do so. Even
if the national prosecutor does not say so, the defence can raise this issue. I don’t
know if my colleagues agree, but certainly under Italian law there would be the
possibility of contesting the authority of the EPPO, and also the provisions of the
regulation with the possibility of referring it to the Court of Justice.
Francesca Ruggieri: At the basis of what has also been said about the right of
defence, there is a problem that was at the basis of my reflection, namely that
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the defence is obviously a non-public function, so it is very complicated to organise. In other words, it is easy to organise power, but much less easy to organise
the rights of liberty. But simply, for example, as I recall in Germany, there is the
opportunity to create the role of public defender (not all countries have one) and
that would have allowed access. Banal, but perhaps it is something to think about.
The upstream problem is that obviously the defender, being an individual guarantee, is much more complex to organise.

Session III

Lorena Bachmaier Winter: Thank you, Nicholas, for this very passionate analysis
and very thorough presentation on the concerns about the democratic balance
within society. I have a lot to say on this subject, but I will try not to talk too much.
I would now like to open the debate. I would like to ask two questions myself. The
first is about accountability, i.e. how you spend your resources, how you work,
whether you are efficient. So, in spite of the difficult position of the Prosecutor in
the institutional framework – in spite of what the Venice Commission said in 2011
and its checklist (which recommended greater autonomy for the Prosecutor) – I
think the EPPO is in line with these recommendations. In the sense that, specifically, it allows for an optimal level of independence, and is free from the influence
of politics. But, as has been said, accountability is key. My question is: in this
area (given the accountability of the expenditure of resources), what should the
guidelines in relation to simplified procedures be? This is because there is a lack of
harmonisation, which is necessary precisely to enable the EPPO to operate more
effectively in relation to both simplified procedures and the European landscape
in general. There should be more standardisation of cross-examinations and harmonisation in relation to regulation. [...] The College should issue guidelines on
how to apply simplified procedures. Forms of negotiated justice do not exist in
all countries; this may also be a factor to be taken into account when distributing
cases or trying to identify where to carry out Article 26(4) investigations.
Investigations will be handled where the offence occurred, but different circumstances could arise. We know that the territorial allocation of investigations, when
there are several countries which have jurisdiction, has to be performed according to the Regulation (residence, nationality, where the main damage occurred).
My question is: should these changes in the territorial allocation of cases be considered from the perspective of the public interest principle? According to the
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criteria for reassignment of cases (residence, nationality, where the main damage
occurred) I think there may be a contradiction, because public interest could
justify the reallocation of cases according to where negotiated justice is more
efficient and possible; where cases can be instituted with a simplified procedure;
or where the admissibility of evidence has a lower standard. So, I am not sure
whether public interest can be interpreted in this way, but I think it is useful to
issue guidelines. I am not sure how they could be formulated, how they could
be applied in relation to the public interest element, and whether they could be
extended to other matters other than 26(4).
Furthermore, in relation to the regulatory power of the College, is there a risk in
extending it and thus interfering with the democratic balance of power? I don’t
see this as an immediate risk, but in the abstract, we do need to think about it. Do
you think this is more of a Dutch perspective? Because in the Netherlands, prosecution services are linked and answerable to the Ministry of Justice. Because
in the Netherlands, specifically, there is a strong direction from the Ministry of
Justice, but that is not the case in all countries.
Danilo Ceccarelli: As much as I can agree with that, we should be able to have a
single type of legislation. The admissibility of cross-border evidence and limitation periods, I think these points will not affect EPPO decisions. We would never
consider whether it is more useful to assign the case because there is a simplified
procedure, or that it is easier to dismiss, or the statute of limitations is longer.
That’s completely ruled out; we’ve never considered it. When we started to talk
to the association of defence lawyers at European level, they wanted at all costs
to have a code of criminal procedure at European level (because they were more
than aware of these kinds of disparities, which can have a negative impact). But
there is nothing we can do about it: Rule 40 of the simplified procedure of the
Regulation starts with an “if”.
Yesterday it was mentioned that in Italy we have interoperable agreements in
many cases; in France, however, this is impossible, which makes a huge difference.
In Italy it is a very important issue, whereas in other countries it is irrelevant. We
are more than aware of these differences that exist, and it is not something we
will fail to take into account when assigning a case to another Member State, or
when requesting a plea deal at European level. I can say that up to now we have
not had any such cases, I do not see any cases at the moment where there are any
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valid reasons for reassignment.
Regarding the guidelines for a simplified procedure, I would like to say something
about this. Perhaps criteria for allocating cases to one Member State over another could be adopted in the future, provided that we realise that, operationally,
it will become difficult. So, if we were to have doubts, we could adopt guidelines
to supplement the Regulation. We can do that, and we have at our disposal the
exceptional work done by Eurojust years ago.
Ingrid Maschl-Clausen: Thank you, I would like to say a couple of things about
the simplified procedures. The college has adopted the simplified procedure (as
you will see from the website, I was part of the team that prepared the guidelines). Clearly, the legislation of the Member States has been taken into account,
and we have to apply national laws: this is very clear from Article 40. The legislation of the Member States varies a lot. When will there be an approximation or
harmonisation of simplified procedures in the Member States? This is a question
that has to do with political will, and also with what the European legislator decides. I remember – I do not know whether Professor Ligeti is still with us today
– the attempts that were made to create model rules that could serve as a kind of
joint code of criminal procedure, but the political will to achieve such a result was
lacking. It was also seen that it would be extremely difficult, if not impossible, to
develop it from a technical and legal point of view. If you have a particular measure, you have to be sure that that measure coincides with other acts that have
been carried out, otherwise it could render the result invalid.
So, on the question of simplified procedure in the Member States, we have heard
that simplified procedure in some states is only applicable to minor offences. In
other countries, though, the simplified procedure exists mainly for more serious
offences. In my country, for example, you first have to stop the investigation, and
then establish what the facts of the investigation, are in order to bring the simplified procedure into play. In other Member States, however, you apply the simplified procedure in order not to have to complete very complex and time-consuming investigations. In some you can apply this procedure to companies, in
others you cannot. In some countries, it is the prosecutor’s office that applies
the simplified procedure, in others the prosecutor can only make a proposal to
the Court which then decides. It depends on what the stage the trial is at. So, I
repeat, there are many differences there too.
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Nicholas Franssen: I would like to pick up on a couple of points that have been
mentioned regarding Article 40. It is actually a compromise that was reached during our Presidency. Some Member States do not actually accept the concept of
a compromise (or ‘transaction’ as it is called in Belgium), they find it to be absolutely unacceptable from a legal point of view that there is an agreement without
a judgment. It is a way of avoiding cases that go on for a long time. [...] Article 40
simply reflects the differences that exist in the Member States: in some cases,
this procedure will allow the EPPO to benefit, in others it will not. Thus, it is a
very pragmatic solution. In general terms, according to Dutch law the ministry can
give instructions to the prosecution services, but in reality, this does not happen.
[...] This would be a very interesting debate. We assume that there is a theoretical
possibility for the ministry to deviate from the country’s legislation. At least on the
basis of the report we are studying, conclusions could be drawn that the Attorney
General should be held accountable and go to Parliament. That is what happens,
unless there is a system where the prosecution services negotiate directly with the
Ministry of Finance to ensure that the budget is protected. I don’t know if this is
a specifically Dutch point; I don’t think so. Many Member States have reacted
in very different ways, they traditionally adapt their legislation. We have found
a more practical, more pragmatic solution; but the fact of the matter is that the
European Deputy Prosecutors have become financially dependent on national authorities; and this undermines the independence of EPPO.
Luca De Matteis: I don’t have much to add on the issue of the simplified procedure. As Nicholas Franssen mentioned, there were very long discussions during
the negotiations which focused on the obstacle represented by the different approaches to the effects and impact of the simplified procedure in the assessment
of the facts of the case, as well as the extent of the criminal liability of the persons
concerned. Thus, there are several articles dealing with the simplified procedure.
This is the least effective thing in the regulation because, based on what is written
there, you are able to choose the solution you prefer. Clearly, what is written
in the regulation is linked to what happened during the negotiations. The initial
proposal of the Commission was much more ambitious in this respect, so we will
see what happens in the future on this issue. One comment on the idea that has
been expressed, of harmonising the rules for cross-border testing: this would specifically entail approximation of criminal rules. It is clear that the European Union
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has a very large territory to explore in this matter. It just has to wait until there is
someone brave enough to undertake this kind of work. Perhaps the EPPO, because of its inherently cross-border nature, could try its hand at this issue.
Lorena Bachmaier Winter: I am aware of the debate on Rule 40 of the Rules
of Procedure. In my opinion, since it is the prosecutor who initiates and initiates actions, and despite the fact that there may be some EU countries that
are still opposed to what was laid down in ’89, it is recommended that simplified
procedures be applied in the direction of discretionary actions. In some cases,
European countries have not introduced any form of plea agreement. And this is
precisely the point I wanted to make. The Regulation allows the European Public Prosecutor to act as he or she sees fit on the basis of the EPPO guidelines;
otherwise, the European Public Prosecutors will opt for one solution or another,
namely a form of plea bargaining or direct application of the rules. The solutions
could be very different.
Hans–Holger Hernfeld: Thank you very much to all of you for the insights to how
the EPPO works in practice. I have three questions, two of them simple ones, but
maybe not so simple to answer and a third one that is a bit more complicated.
The first simple question builds on something that Ingrid Maschl-Clausen spoke
about and that is the reports to the EPPO and the initiating of investigation. My
question is: to what extent does the EPPO receive reports – I mean not on evocation cases, but on new cases – at the central office? And to what extent at the
national the EDPS? Do you have a rough percentage? And connected with that,
to what extent have you been receiving reports from EU institutions or bodies, for
example from OLAF, presumably OLAF has many cases in the files which could
potentially be relevant for the EPPO. Second question: article 31, that you all know
that this was heavily debated and had a lot of speculation whether it will work in practice. Can you say something about it? Who is in charge of the judicial authorization?
The third question is a bit more complicated and relates to articles 39 and 40.
You know that the recitals say there is a catalogue of dismissal grounds? This
issue has come up in the past: whether and to what extent national provisions on
dismissal can also be applied by the EPPO. And my question is: does the College
have an idea about that? Did any issue come up already? For example, questions
of a temporal dismissal or a suspension of investigations. […]
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Danilo Ceccarelli: I can say that we receive a fair amount of information from
private parties. And then in that case we have a very small percentage of cases
that we effectively initiate based on the claims from the private parties: less than
3%. Then we have a large amount of information in criminal reports that we receive from the national authorities. I would say they make 70-75% (something
like that). Just to be precise, we have around 50% of the criminal report received
from the national authorities; around 40% from private parties; 10% from basically OLAF and to a very minor extent European Investment Bank. But then,
when we go to the cases that we actually initiate, we have around 85-90% from
the national authorities, which is the main source. […]
As far as article 31 is concerned, I wanted to cover it during my intervention but
the time at disposal was not sufficient. Well, the real added value of article 31 for
cross-border investigation is the fact that, differently from whatever happened
up to the 1st June 2021, we take action as a single office. That’s the big revolution, that’s really different from any Eurojust coordination meeting, any European investigation order, any joint investigation team. We just sit together around
the table, coordinate the EDPs, take action together. So that’s easy if only the
prosecutor is involved, it’s very easy and we do it very quickly. We just understand
the case, we talk to one another and the assisting EDPs just take action under
the coordination of the central office. But then the big deal is when the judges
are involved: then, the scenario changes totally. That really changes because we
are facing difficulties. Because the way article 31 is drafted it is creating some
different interpretations that we will have to assess. We created already a steering
working group to see whether we can issue guidelines or, let’s say, have a common
understanding about that. Basically, the big news is you are not going to use the
traditional tool of mutual legal assistant even within the EU; you are not going
to use the mutual recognition tools right so; and you’re going to have just one
judicial authorization that’s the principle. But real life is not like that! If I have a
case in Italy where I have a freezing order from the Italian judge and then I find
that there are funds in France or in Austria or in Germany, well no: I need also
the authorization from the German judge and the French judge. And what does
the French judge want? Do they want the certificate, the regulation, the mutual
recognition? But we are not supposed to use it. So, what are we going to give the
judge? Nothing? No, he wants something, at least the freezing order issued by
the Italian judge. But then, I have to translate it. So, the certificate was quicker so
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how are we going to do that? So, you see there’s a lot of very complicated issues,
but the principle of the single judicial authorization does not work, that’s really
impossible to use. Because in order to take action whenever it’s a freezing, it’s
an arrest, it is obtaining telephone data, any kind of invasive investigative action
requires the authorization of a judge. Not to talk about interceptions, things like
that! We always need the authorization of the two judges almost always. If judges
are not involved, as I said, well, easy.
I just want to say something about dismissal and plea agreement. Well, these
are decisions of the Permanent Chamber. And also, as Lorena Bachmaier Winter said, it’s not the erratic decision of 140 different EDPs. It is the Permanent
Chamber that makes the decision on applying plea agreement. So, there is a centralised approach, there are guidelines, and the 15 Permanent Chambers really
take all the horizontal issues to the College. We do it every week actually and it’s
very tiring, but we have to do it, because we need to have consistency, we need
to be coherent throughout the 22 member States. So, that’s something that we
have to do beforehand in order for the EDPs to have clear instructions, general
instructions. […]
Ingrid Maschl-Clausen: Indeed, what the Permanent Chambers are mainly doing
at present is to decide on which cases we take, which cases we evoke and which
cases where we initiate proceedings. I mean always on the basis of the provisions
according to the regulation that when the EDP wants to evoke a case, he/she
does it and then the Chamber start monitoring the investigation. And the same
goes for initiation so there the EDPs go ahead only when the EDPs suggest not
to evoke a case or not to initiate but goes to the Permanent Chamber for a decision-making at this stage. These are mainly the decisions that the Permanent
Chambers take present. We also had already case referral decisions though and
we had instructions already from the Permanent Chambers given to the EDPs
on case referrals, instructions on initiation of proceedings, instructions on advocation of proceedings.
But I would like to highlight the importance of what Danilo has said: obviously,
legal issues will pop up the legal issues Hans Holger has highlighted. They will pop
up at a certain stage and then we will have to bring these questions to the College
because actually, at least for my country that is something very alien, there is no
competence for the Chief Prosecutor to give instructions on how the Permanent
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Chambers should decide that is exclusively a role for the College to ensure coherence and consistency of the decision making of the Permanent Chambers and
that obviously will have an effect on how the EDPs will take their decisions. So,
I think we will take the legal issues the legal questions as they pop up and try to
find solutions. If you ask me personally, as for article 39 the grounds for dismissal,
I would read the regulation such that they are exclusive, it’s a close list and any
additional grounds for dismissal enshrined in national law would not apply. But
that is my own reading and once we have the first cases where this question arises,
we will discuss it and by that time we will then hopefully have an EPPO opinion.
Intervention from the audience: I have the impression that in an ideal world you
would have to deal only with operational and legal questions in connection with
your operational work, not also political ones. For instance, eventually the EPPO
will be asked to express opinions on the independence of the prosecutors, not
only the EDPs, but in a broader sense. Also, you will have to develop, in my view,
a stance on policy matters like the abolishment of the “Customs Procedure 42”,
the revision of the VAT system, the limits to the use of cash and so on. So, in my
view, the EPPO could really impact the roots of the problems not only handling
the symptoms as the cases are usually. I don’t know what your take is on this
issue, but I would like to know, thank you.
Ingrid Maschl-Clausen: I think the Regulation is very clear now. The European
Chief Prosecutor represents the EPPO towards third parties, towards the outside world and the European Chief Prosecutor is in charge of the management
and the functioning of the Office. And I would actually agree with you: the College is in charge of strategic matters, general issues arising from individual cases,
obviously ensuring coherence, consistency of decision-making. The Commission
asked and will ask Eurojust to contribute, because of its experience and expertise when it comes to issues related to cross-border investigations, serious crime,
mutual recognition, mutual legal assistance. I imagine that, in the future, the
Commission will also consult the EPPO on policy issues when the Commission
wants to make a proposal for any legislative act. In addition, the EPPO will have
to report annually to the stakeholders, and this will also be an opportunity for us
to actively and proactively highlight issues where we think there is a shortcoming
in the legislation, either on EU level or at national level (i.e., implementing EU
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provisions). And, indeed, that is something: there is a role for the College based
on the experience with individual cases. But, at present, we are not yet there, to
be honest.
Danilo Ceccarelli: We are very careful when it comes to expressing a policy to
the outside. It is a very sensitive issue, and we know what that means. We have a
lot to say about technical issues. But independence, well we don’t need to have
an opinion on that: it’s already there and it constitutes the basic principle of our
work. Are we going to say that it should be a value throughout all the prosecutorial service of the EU? Well, there is a quite landmark judgement of the Court of
European Human Rights – Kövesi v. Romania – that says it very clearly.
The mechanism of dismissal has been recalled, but there is a big problem with the
status of the European Chief Prosecutor, the European Prosecutors and European Delegated Prosecutors. We are like functionaries, the disciplinary procedure
for functionaries with temporary mandate cannot be applied to us. Articles 14
–16, do not envisage a specific procedure! Which is the appointing authority?
The Chief Prosecutor is appointed by three different authorities; we are appointed by the Council, which is the most political and less democratic institution in
the European Union. We do not have a disciplinary procedure, there is only the
reference in articles 14-16 about dismissal […] For sure, the independence of the
judiciary and the prosecution is important not only in our opinion: it constitutes
already jurisprudence, it underpins already the regulation. We are not going to
fight for this, we are prosecution service, it is not our role. Then, if there are
Member States that do not respect this principle is a different story.
Lorena Bachmaier Winter: Thank you, you touched upon one of the main issues
that need to be addressed, I think, at a European level; everyone has really to
provide some autonomy to the public prosecution so to be more in line with what
is the judicial independence. […]
I wanted to ask you how you deal in practice with mixed cases. A case where
you start the investigation in Germany and then it appears that the main focus
of criminality is on a non-participating Member State (for example Hungary).
In such case, do you have to resort to mutual recognition cooperation systems,
implementing the European Investigation Order (EIO), or to Eurojust, in order
to clarify who enjoys the jurisdiction?
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Danilo Ceccarelli: Yes, we have to use the European Investigation Order where
possible. With Ireland and Denmark, for example, it is not possible so, there, we
have to go to the old mutual assistance system. Where we have a working arrangement, like with Hungary, we use it. Where we don’t, we use the tools that
are available to us (Brussels 2000). Eurojust is involved where is the case, we
have a working arrangement with Eurojust as well. Do we have to split the case?
Well, we have to see the elements of the case. We have the tools to cooperate,
certainly with the non-participating member States, certainly with third Countries in the Council of the Europe area; and with a few third countries (e.g., the
UK, US and Japan). It is the system already in place for the United Nations Convention on corruption.
Ingrid Maschl-Clausen: As for the question of whether we would split a case,
actually the question is: would there be jurisdiction in Hungary for the case? If so,
Hungary would have to initiate an investigation and then there would be parallel
investigations, one conducted by the EPPO, one conducted by Hungary. We
could have joint investigation teams, which is what you apply at present when you
have Public Prosecutors’ offices in different Member States conducting parallel proceedings. This is a successful instrument to ensure coordination of different investigations. Once you have set up the joint investigation team, you could
easily coordinate investigative measures conducted by both authorities; and the
evidence obtained could be shared easily. If no joint investigation team is set up,
then you would have to use mutual recognition instruments.
Jan Inghelram: The first comment I would like to make is about Nicholas Franssen’s intervention about accountability. I thought about Art. 113 of the Regulation which talks about non contractual liability, so an action for damages. These
actions should be taken very seriously. They can be quite effective because it is
not just about restoring the damages, but also about controlling what happened.
So, I think in case of a search going seriously wrong, this could be brought before
the General Court through an action for damages which would allow a certain
form of control and therefore accountability. That’s why the first point it’s a remark or a question, as you wish to see it.
The second one is about disciplinary procedures. The Court of Justice has recently rendered a judgement in a case where the Court of Auditors was against
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a former member of it because of a serious misconduct. […] With regard to the
procedure – and I am talking here personally – is true that you are all temporary
agents, but on the other hand you have the EPPO Regulation which is a lex specialis which becomes applicable to you.
With reference to the procedure, article 6 of the Statute of the Court of Justice
allows judges to be dismissed without establishing a procedure for that. This situation has never happened so far. The same could be said for the Court of Auditors.
So, I might be seriously wrong, but I do not see the problem as long as you say
that the EPPO Regulation is a lex specialis compared to the staff regulations.
Nicholas Franssen: Thank you for your observations. You are right, of course, in
the sense that there is a mechanism for seeking to achieve some sort of compensation in a case of civil liability. I was actually referring to the political consequence in case of a serious error or breach. In that case, somebody should take
the responsibility and at least reflect on a way to avoid such a similar situation
happening again. And the question is whether the EPPO would do that and if, in
the longer run, national Parliaments will be satisfied of this regime.

Session IV

Hans–Holger Hernfeld: My first question is referred to what Jan Inghelram said.
You pointed out that the procedure for cooperation between OLAF and the
EPPO is different from the one between OLAF and the national judicial authorities. The idea now clearly being that OLAF should inform the EPPO without
undue delay about any cases where there could be a criminal offence involved.
What does that mean in practice? For example, in a smuggling event concerning
Hungary, OLAF would continue for longer periods of administrative investigations and then finally coming up with the usual recommendations? Whereas, if
the same thing would happen in Austria, you would quickly inform the EPPO and
not continue administrative investigations for the time being? Can you say that
that is really the difference and where’s the threshold? […]
Another question: how do you deal with situations where you actually have a
concurrent competence of a non-participating Member State on EPPO? Nicholas Frannsen mentioned this morning investigations undertaken by OLAF and
FRONTEX. I don’t want to discuss about the details, but the FRONTEX is in Poland, a non-participating member State. I imagine that, at some point, you would
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undertake administrative investigations and then, maybe, come up with a judicial
recommendation to Poland. However, let’s assume that the main suspect is a German citizen, therefore the EPPO has a competence because Germany has it too.
So, how do you inform the competent authorities? Secondly, a remark to what Mr
Inghelram said, but in a way that is also leading perhaps to a question to you.
Jan Inghelram mentioned the administrative investigations conducted by OLAF;
how do you apply article 42 (1), attributing competence to the national courts?
The EPPO Regulation says that OLAF may conduct administrative investigations in a way that is obvious, because OLAF can only do administrative investigations. But it was also awarded that it is a way to clarify that the OLAF was
not supposed to be a police judiciaire for the EPPO, in charge of undertaking
criminal investigations for it. I think it would be preferable to clarify what that the
administrative investigation undertaken by OLAF on behalf of the EPPO actually imply. What kind of administrative investigations can OLAF actually take on
request of the EPPO? We heard about the possibility of an investigation to track
the money, but in that case, OLAF actually undertakes a pre–existent competence. And personally, I don’t believe there are administrative investigations that
OLAF can undertake on request of the EPPO which would then be considered
procedural act of the EPPO.
Luca Birritteri: I feel that we will have to rely on the agreements between OLAF
and the EPPO, according to the article in the Regulation. I think this is the heart
of the matter: without the clear-cut definition and boundary lines between “who”
does “what”, there is a definite risk of duplication but, hopefully, there is no risk
of entering into a conflict.
Diana Riochet: Interesting questions. I hope to have the answer to all, but I’m
not pretty sure because, of course, this is very new for us; however, when these
issues will become concrete, we will have to solve them by interpreting the rules
so that the system works.
With regard to your first questions of cooperation OLAF-EPPO in different
member States and how OLAF would inform EPPO. At the moment, in cases
where there are two different member States – let’s say the example given “Hungary-Austria” – and we discover that there is a criminal element, we just freeze
the case until we discuss it with the EPPO, and we agree on “who” does “what”:
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we could split it, transfer the whole case to the EPPO, cover only a part of it or
we just continue the investigation. So, this is solved, I would say, on a practical and
case-by-case basis depending on the concrete circumstances.
About the second question, you mentioned the example of FRONTEX. That is
an internal investigation which means that, first of all, what can OLAF recommend? I am not aware of the specificities of this case. But theoretically, it can
recommend disciplinary action or, if there is a judicial recommendation, what
happens? Poland is not a participating Member State, so the judicial recommendation goes to polish authorities. So, EPPO, theoretically, will not be involved in
that part. But if, as you said, there is a German national, again, I think that this will
be decided on a case-by-case basis discussion between OLAF-EPPO. We have
to see which part is EPPO, which part is OLAF, which part we can do in common,
which part we can separate, how can we support EPPO. Of course, OLAF is not
the judiciaire police for the EPPO.
I can give you an example. I will not reveal a secret because, in any case, it will
be published on our website. In our new guidelines on investigation procedure,
we make a clear distinction between what is support to the EPPO and what is
investigation in support to the EPPO. Support measures means something that
OLAF will do for the EPPO without using investigative powers, providing analysis, forensic information. But that is not investigation, we will not use investigative
powers.
Differently, investigations in support to the EPPO imply an investigation in which
OLAF –based on article 5 of our Regulation – does something for the EPPO,
like an on-the-spot check. So, the result of this specific investigative measure will
be also reflected in a final report which will be sent to the EPPO.
As a result, on the one hand we have support measures without investigative
powers; on the other hand, investigations made specifically in support to the
EPPO. And these two categories are, of course, different from complementary
investigations which are investigations that we open to complement EPPO’s activities. They will conduct criminal investigations, we will undertake administrative
investigations leading to the adoption of precautionary or disciplinary measures,
or recommendations (also financial ones). Theoretically, the risk of overlapping
exists, but I think the keyword of the whole conference was cooperation, dialogue
and consultation. So, this, I hope, will allow solving the practical problems.
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Jan Inghelram: I think this is a very interesting question. It has always intrigued
me this possibility for OLAF to conduct investigations for the EPPO. Because
if you take, for example, a suspected corruption in an EU institution, the EPPO
picks it up; but you need to know what happened, so you have to do a search in
the institution. The EPPO will need a judicial authorisation to do such search. I’m
not an expert, but I suppose such a search should be done by national authorities
on behalf of the EPPO, respecting the protocol on privileges and immunities. On
the contrary, OLAF can intervene with a simple mandate, nothing more than
that; the Director General opens the investigation and gives a mandate. So, I
think the temptation will be enormous if it is about investigations in the institutions. I am very happy that the level of the standard is lifted up for OLAF investigations. Still, I believe there will be the risk of wanting to resort to OLAF because
it enjoys a simpler framework.
Lorena Bachmaier Winter: I would like to join the discussion because I think it is
crucial. As regards the powers of OLAF in these investigations for the EPPO, if
the aim was not to make OLAF a police judiciaire for the EPPO, then there is a
contradiction with that.
Secondly, with regard to the words that we have just heard, that is that the easiest way to get into search of premises and seize documents is do it under the
OLAF administrative regulations and then possibly use the result for the EPPO
proceedings. I think this is absolutely against the principles of criminal evidence
and admissibility of evidence. Because it means circumventing the safeguards
of collecting evidence by just using another way to obtain them. At least, to my
mind, measures which entail interference in fundamental rights (such as respect
for privacy) would lead to inadmissible evidence in a criminal procedure. And I
think OLAF would be overstepping its mandate.
Intervention from the audience: I would like to observe that in case potential
criminal activities are detected in, let’s say, Hungary and Austria, your mandate
ends, and you freeze the cases; you would consult the EPPO concerning Austria. Then, you should also consult Hungary because it has criminal jurisdiction;
the situation is outside EPPO’s field, but it’s outside of OLAF’s mandate too. In
fact, criminal activity belongs to those authorities who have a licence to deal with
criminal activities.
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LBW: Another point is that I do not think that the same prosecutor would opt for
an administrative investigation, and an on-spot check instead of a criminal procedural measure like a search and seizure. So, I can’t really imagine at all a situation
where an administrative procedure could take precedent over criminal procedural
measures. I am very much convinced about the supportive measures, But I can’t
imagine a situation where additional procedures could be more favourable, from
the point of view of a criminal procedure and admissibility of evidence, than those
taken by the law enforcement agencies entitled to conduct criminal investigations.
Luca Birritteri: This issue is really important, because it is a problem of the applicability to domestic law. And in the Italian case this would lead to a principle
of illegality of the evidence which would have a huge impact on criminal cases. It
seems to me that what you are saying is: vis-a-vis an offence, the administrative
phase must be suspended, and the collection of the evidence should be the exclusive competence of the EPPO. I have no doubt on this, but I think this could
be matched with a role of OLAF different from collecting the evidence or confiscating records. It is the competent prosecutor that will do it. But something
different is the mere support. Imagine that OLAF already has a set of documents
available, and I do not see why these could not be transferred to the EPPO, without causing any inadmissibility.
Diane Riochet: As a personal reflection, when I first read the Regulation, I was
quite puzzled by some of the provisions starting with article 12 envisaging support
to the EPPO. Of course, again we shall see how it will work in practice. OLAF
can provide support to the EPPO, including by conducting the investigations, but
there is a limitation to this. This limitation is very clear in this article. OLAF has
to comply with the procedural guarantees. So, if all those rules are respected, the
measures carried out by OLAF are admissible. There should be three categories
of support to the EPPO: 1) providing information, analysis, expert analysis, etc.;
2) coordinating activities of national administrative authorities (this would be the
kind of support measures which do not require investigative powers); 3) conducting investigations in support to the EPPO. I think the third one is the most
problematic, but again the same procedural safeguards would apply.
Just one last comment about the example of Hungary-Austria. The Regulation
envisages some limits, OLAF can’t conduct a criminal investigation. So, if there
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is a criminal element, it refers the case to the EPPO. If the EPPO is not competent (e.g., a non-participating member is involved), OLAF can issue a judicial
recommendation, illustrating its findings in the final report, and will recommend
a judicial follow-up. And this is what we have done for years. So, I think of course
that there is always a balance to be found and, in practice, I think that the difficulty would be exactly to know what to do.
Ingrid Maschl-Clausen: I think what will happen in practice is that, as soon as
OLAF has any suspicion that a criminal offence affecting the EU’s budget has
been committed, OLAF will inform the EPPO. And I can confirm that in each
single case where there has been an OLAF information to the EPPO, there has
been the offer from OLAF side to discuss the case bilaterally with the EDP in
charge to see what fits best for the individual case. Now coming back to the example, the EPPO will have to initiate a criminal investigation immediately; and,
at some point, if the suspicion gets clearer and is more reinforced, the EPPO
will have to conduct house searches within FRONTEX, meaning, as obviously,
considering Poland as not part of the EPPO. Where a German citizen is involved,
we would have a German handling EDP sending a European investigation order
to Poland; and then the Polish authorities, hopefully, would execute the house
search. Therefore, we are in the situation where we are already, with cross-border
contacts between EU Member States. The Polish authorities, on the basis of the
results of the house searches, could initiate a criminal investigation on their own,
which could be supported by OLAF. If not, I would send the analysed material
to the Polish authorities with the request to consider whether they have, in accordance with the Polish legislation, to initiate domestic proceedings. So, I do not
think that we would end up with OLAF continuing administrative investigations
without the Polish judicial authorities knowing all of that.
Finally, a small remark from my former professional life as national member for
Eurojust. On behalf of the Austrian judicial authorities at that time, I had to coordinate an investigation against a former member of the European Parliament
who was forced by his political party to step down from his mandate. I had to
coordinate house searches in the premises of the European Parliament in Brussels and in Strasburg, upon request by the national prosecutor in charge of the
case. We managed to get OLAF into the team conducting the house search in
the premises, because my national prosecutor said “I do not know the European
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Parliament’s system. OLAF will know”. So, I can imagine that this type of support
by OLAF is valuable and will be applied in practice also in EPPO investigations.
Luca Birritteri: I would like to add something concerning article 12c, paragraphs
1 and 2 of the new Regulation. It states that OLAF has to report without delay
potential elements of criminal relevance. Also, it has to «provide any available
information about potential victims, suspects or other persons involved». So, I
believe this is not just a limited role, but the role of an authority that has its own
“know-how”, that provides qualified information about an offence or a crime. It
is clearly an indication of the relation of very clear collaboration which is being
sought by the recitals of the new part of the Regulation. So, this brings us back
to article 12g: a very precise agreement between EPPO and OLAF is needed.
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